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Defendants Stingray Group Inc. (f/k/a Stingray Digital Group Inc.) and Stingray Music USA,
Inc. (collectively, “Stingray”) respectfully move to exclude certain opinions and testimony of Plaintiff
Music Choice’s (“MC”) damages expert, Dr. Keith R. Ugone.

I. INTRODUCTION

This is a patent infringement action involving increasingly irrelevant technology—Ilinear audio
and video on demand (“VOD”) music channels transmitted to consumers by cable and satellite
television providers. The number of cable and satellite television subscribers is rapidly declining each
year. Nonetheless, MC’s damages expert, Dr. Keith R. Ugone, opined that MC suffered over .
- in lost profits and price erosion damages based on the flawed assumption that, had Stingray
not offered purportedly infringing products, the prices paid for MC’s services by its customers—i.e.,
the same cable and satellite television providers whose subscriber counts are decreasing—would not

have changed. Dr. Ugone did not consider and/or discuss any market forces in making this assumption.

Similarly, Dr. Ugone did not consider and/or discuss the ample evidence o_
I - ycars e

Stingray even entered the market with its allegedly infringing technology. Instead, Dr. Ugone simply
looked at what MC’s customers agreed to pay immediately prior to Stingray’s alleged infringement,
and determined that was the only evidence needed to support his damages calculations. Accordingly,
Dr. Ugone’s lost profits and price erosion damages opinions are flawed, speculative, unreliable and
should be excluded.

In addition, Dr. Ugone should be precluded from testifying about commercial success in

support of MC’s contention that U.S. Patent No. 9,357,245 (“the *245 patent”) is not obvious over the

MC-EGLA-000005



(Gaase?11B4cuvoRb3B6IRA-HIseU mu@@g.gg%@}%@ﬁi CA[SD Dagie 605/ 20/PaRfe| PAyd U4H6

HIGHLY CONFIDENTIAL-ATTORNEY’S EYES ONLY

prior art.! Dr. Ugone’s opinion is devoid of any evidence that MC’s services purportedly covered by
the 245 patent, namely, MC’s linear audio music channels with visual complements, achieved any
measurable level of success, as required by Federal Circuit law. For example, Dr. Ugone did not
conduct a market share analysis or provide financial or sales data corresponding to MC’s linear audio
music channels. Accordingly, Dr. Ugone’s methodology for determining commercial success, as it
relates to obviousness of the *245 patent, is flawed and should be excluded.

II. BACKGROUND

A. Background of this Action

Until recently, linear audio and/or VOD music channels were primarily provided to consumers
(hereafter, “subscribers”) by multichannel video programming distributors (“MVPDs”), i.e., cable and
satellite television companies. (See Expert Report of Keith R. Ugone, Ph.D, dated September 27, 2017
(“Report”) (Ex. 1), 92). In order to do so, an MVPD executes a contract with a music service provider
(e.g., MC, Stingray, DMX, XMSirius), where the MVPD agrees to pay the music service provider a
monthly rate per subscriber (“subscriber rate”’) in exchange for one or more music services, including,
for example, linear audio and/or VOD music channels, among others. (See, e.g., Report (Ex. 1), q40-
41, 62). The linear audio and/or VOD music channels are then provided by each MVPD to its
respective subscribers as part of a larger cable package, which includes several hundred additional
television channels. (/d.) There is no evidence in the record that any subscriber: (1) has chosen an
MVPD based on the music channels offered by the MVPD; or (2) has cancelled his/her subscription
based on the music channels offered (or not offered) by the MVPD. (Deposition Transcript of Keith

Ugone, Ph.D, dated May 10, 2019 (“Ugone Tr.”) (Ex. 2), 117:17-118:6, 159:1-6).

"'In view of the related IPR proceedings, the parties agree that there are no prior art invalidity
arguments remaining with respect to the other two patents-in-suit. Dr. Ugone should, therefore, be
precluded from providing any commercial success testimony as to those patents as well.

MC-EGLA-000006
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Typically, each MVPD executes a contract with only one music services provider at a time for
a period of several years. (Report (Ex. 1), 4940-41, 62). At the end of the contract, the MVPD can
either (1) execute a contract extension with the existing provider, or (2) execute a new contract with
another provider. Regardless of whether an MVPD executes a contract extension or a new contract, it
is common for subscriber rates to change at the end of each contract. (See, e.g., Report (Ex. 1), §967-
71).

The market for MVPDs, and consequently the music services market, is changing.
(Supplemental Rebuttal Expert Report of Michele Riley (“Riley Report”) (Ex. 3), 9981-83 (citing
www.nasdaq.com/article/cord-cutting-continues-to-impact-pay-tv-services-ott-a-boon-cm834151
(Ex. 20))). Subscribers no longer need to subscribe to an MVPD in order to have access to television
programming, including for example, audio and VOD music channels. (/d.) Now, subscribers have
access to the same programming through a variety of sources, including, for example, Netflix, HBO
GO, and Amazon Prime, among others. (See id.) Thus, the number of MVPD subscribers is declining
each year. (Id.)

B. Music Choice and Its Music Services

MC is headquartered in Horsham, Pennsylvania and is owned by several MVPDs, including

Cox Communications, Inc., Comcast Corporation, Charter Communications, and Time Warner Inc.

(collectively, the “Partner MVPDs”). (Report (Ex. 1), q31). _
I (o Truscrp

of Christina Tancredi, dated September 15, 2017 (“Tancredi Tr.”) (Ex. 4), 296:21-298:13).

MC launched linear audio music channels in 1994. (Report (Ex. 1), 929). Since then, it has
offered several audio and VOD music channel services. (Id., 9943-44, Table 4). Not all of MC’s
services are covered by the patents-in-suit. (Compare, Report (Ex. 1), Table 4 to R12-14 to the Russ

Invalidity Report (Exs. 5-7). Some of the services offered by MC are its (1) Audio Service; (2) SWRV

MC-EGLA-000007
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Service and (3) VOD Servie. (N
_) (Ex. 8) at MC-Stingray00138162-163). MC’s Audio Service consists

of linear audio music channels (id.); its SWRV Service which consists of MC’s linear music video
networks (id.); and its VOD Service which consists of video-on-demand music programming (id.).
The MVPDs that MC contracts with receive one or more of these services. (See, e.g., id.)

C. Stingray and Its Music Services

Stingray is a “world-leading provider” of music services to MVPDs, including Stingray Music
(linear audio music), Stingray Music Videos (VOD), Stingray Concerts, and Stingray Karaoke.
(www.stingray.com/about-us/who-we-are (Ex. 21)). Stingray’s linear audio music channels are

provided through its UbiquiCAST system. (Report (Ex. 1), 947) Stingray’s linear audio music channels

include“on sercen entarcerverts.”
I (/. 1145-49). Singray's lincar audi
service, _is a music service that enables an MVPD to stream linear audio
music along with an image to subscribers’ televisions. (Id., 148, Fig. 5). _
_‘ (1d., 948; Riley Report (Ex. 3), 99). Stingray provides its linear audio service-
I (0 over 300 MVPDs in the United States. (STINGRAY 118548 (Ex. 9)). | | GG
Bl (Ucone Tr. (Bx. 2), 163:4-164:19, 168:19-169: 14; || G

Stingray also offers MVPDs music video TV channels through_.

MC-EGLA-000008
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(STINGRAY118548 (Ex. 9)). Although Stingray provides at_
I N
“Stingray Music TV App”). (/d.; Report (Ex. 1), 949). Stingray first provided-with the accused
Stingray Music TV App in March 2015. _
I - ). v . o I
_ (Ex. 12)). Prior to March 2015, Stingray did not offer

or provide any music video TV channels to MVPDs that are accused of infringing the patents-in-suit.
(See id.; Report (Ex. 1), 9962, 88).

D. The Patents-in-Suit

MC filed this action on June 6, 2016, and thereafter, filed its third amended complaint on March
17, 2017, asserting infringement of five patents. (Dkt. 1, Dkt. 84). After a stay of this action pending
IPRs, three patents-in-suit remain: U.S. Patent No. 9,357,245 (the ‘245 patent” or the “Visual
Complement Patent”), U.S. Patent No. 7,320,025 (the “’025 patent”), and U.S. Patent No. 9,351,045
(the “’045 patent”). (Dkt. 173.) The ’245 patent is directed to enhancing the visual display a user sees
when tuned to a broadcast music channel on his or her television set with graphics, e.g., album art,
relating to the song being played. (See e.g., 245 patent (Dkt. 1-2), 4:54-62.)

The 025 and °045 patents (collectively, the “VOD Linking Patents”) are related patents and
share a common specification. (See 025 patent (Dkt. 1-3); 045 patent (Dkt. 1-4)). The purported
invention of the VOD Linking Patents is enabling users to select and watch music videos of their
choosing while the music and/or video currently on the screen continues to play. (025 Patent (Dkt. 1-
3, 1:46-56; Report (Ex. 1), 942).

E. Dr. Ugone’s Damages Reports

Dr. Ugone submitted a damages report on September 27, 2017 (“Report”) (Ex. 1), and a post-

stay supplemental report on April 12,2019 (“Supplemental Report”) (Ex. 13). In the Report, Dr. Ugone

MC-EGLA-000009
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concluded that MC suffered (1) lost profits due to Stingray’s alleged infringement of both the Visual
Complement Patent and the VOD Linking Patents; and (2) price erosion due to Stingray’s alleged
infringement of the VOD Linking Patents.? (Report (Ex. 1), Table 2; Ugone Tr. (Ex. 2), 70:13-24). Dr.
Ugone did not provide a calculation for any reasonable royalty damages. (See, generally, Id.) In the
Supplemental Report, Dr. Ugone updated the damages calculations, but his methodologies did not
change. (Supplemental Report (Ex. 13), Table 2, §94-17).

F. Dr. Ugone’s Report On Commercial Success

In addition, Dr. Ugone prepared a report on commercial success in support of MC’s position
that the patents-in-suit are non-obvious. ((“Commercial Success Report”) (Ex. 14), Ugone Tr. (Ex. 2),
149:9-25). Despite not providing a market share analysis, let alone any evidence of the success of MC’s

linear audio music channels (See Commercial Success Report (Ex. 14), §937-45; Ugone Tr. (Ex. 2),

121:10-19, 253:4-16), Dr. Ugone concluded that _
_(C ommercial Success Report (Ex. 14), §37).

III. ARGUMENT

A. Legal Standard

An expert witness may provide opinion testimony if “(a) the expert’s scientific, technical, or
other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact
n issue; (b) the testimony 1s based on sufficient facts or data; (c) the testimony 1s the product of reliable
principles and methods; and (d) the expert has reliably applied the principles and methods to the facts
of the case.” Fed. R. Evid. 702; see also Kumho Tire Co. v. Carmichael, 526 U.S. 137, 149 (1999);

Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 592-93 (1993). “Rule 702 demands that expert

MC-EGLA-000010
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testimony related to scientific, technical or other specialized knowledge, which does not include
unsubstantiated speculation and subjective beliefs.” SynQor, Inc. v. Artesyn Techs., Inc., No. 2:07-cv-
497-TJW-CE, 2010 U.S. Dist. LEXIS 144244 (Dec. 13, 2010 E.D. Tex.). “The reliability analysis
applies to all aspects of an expert’s testimony: the methodology, the facts underlying the expert’s
opinion, and the link between the facts and the conclusion.” Knight v. Kirby Inland Marine, Inc., 482
F.3d 347, 355 (5th Cir. 2007). Although the Fifth Circuit and other courts have identified various
factors that the district court may consider in determining whether an expert’s testimony should be
admitted, the nature of the factors that are appropriate for the court to consider is dictated by the
ultimate inquiry — whether the expert’s testimony is sufficiently reliable and relevant to be helpful to
the finder of fact and thus warrant admission at trial. U.S. v. Valencia, 600 F.3d 389, 424 (5th Cir.
2010).

B. Dr. Ugone’s Opinions With Respect To Lost Profits Should Be Excluded

Dr. Ugone opines that MC should be awarded _in lost profits for infringement of
the Visual Complement Patent and_ in lost profits for infringement of the VOD Linking
Patents. (Supplemental Report (Ex. 13), Table 2.) “To recover lost profits, the patentee bears the burden
of proof to show a reasonable probability that but for infringement, it would have made the sales that
were made by the infringer.” Presido Components, Inc. v. Am. Techn. Ceramics Corp., 875 F.3d 1369,
1380 (Fed. Cir. 2017) (citations omitted). “But-for causation can be proven using the test given in
Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152 (6th Cir. 1078).” Id. ““The four-factor
Panduit test requires the patentee to show: (1) demand for the patented product; (2) an absence of
acceptable, noninfringing substitutes; (3) manufacturing and marketing capability to exploit the
demand; and (4) the amount of profit that would have been made.” /d. (citing Panduit, 575 F.2d at

1156). However, Dr. Ugone’s application of Panduit factors to the facts of this case is unreliable, and

MC-EGLA-000011
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therefore, Dr. Ugone’s lost profits opinions should be excluded.

1. Dr. Ugone Incorrectly Applied Panduit Factor 2 In Calculating Lost
Profits With Respect To The Visual Complement Patent

Dr. Ugone does not dispute that the second Panduit factor is the “absence of acceptable,
noninfringing substitutes.” Presido, 875 F.3d at 1380; Report (Ex. 1), n. 92. Nonetheless, in providing

his opinions, Dr. Ugone characterizes the second Panduit factor differently, namely, as whether l

I (o (Ex. 1) 53). While .
Ugone aleges o
I (. . 92, Dr. Ugone did not prform tis

analysis with respect to MC’s purported lost profits resulting from Stingray providing_.
Dr. Ugone understands that the Visual Complement Patent teaches, inter alia, “providing on-
screen visual complements, such as album art or artist images associated with the song that is playing

... within linear [audio] music channels.” (Report (Ex. 1), §42.b). Dr. Ugone further understands that

N
I
I (< (. 1) 147

49). Nonetheless, Dr. Ugone opines that-is not an acceptable non-infringing substitute because
of “the importance of the features and benefits enabled by the Visual Complement Patent.”
(Supplemental Report, (Ex. 13) 922.a.). But this is not the correct methodology for determining
whether acceptable non-infringing alternatives exist under Panduit. Rather, “[t]he correct inquiry
under Panduit is whether a non-infringing alternative would be acceptable compared to the patent
owner’s product . . .’ Presido, 875 F.3d at 1381 (emphasis added). Dr. Ugone did not determine
whether Stingray’s - is an acceptable non-infringing alternative as compared to MC’s linear

audio music channels. Had he done this analysis, he would have determined that it is. (See Ugone Tr.

MC-EGLA-000012
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(Ex. 2), 163:4-164:18). Indeed, Dr. Ugone does not dispute that _
I - (Ugone Tr. (Ex. 2), 163:4-
1e4:19).
I )

Accordingly, Dr. Ugone’s determination that MC should be awarded lost profits for Stingray’s
alleged infringement of the Visual Complement Patent is flawed and unreliable, and his opinions with
respect to that determination should be excluded. See Spellbound Dev. Group Inc. v. Pac. Handy Cutter
Inc., 2012 U.S. Dist LEXIS 188907 at *3 (C.D. Cal. Feb. 24, 2012) (excluding expert’s damages
calculation because the expert, inter alia, provided no basis for his conclusion that there were no
acceptable non-infringing alternatives).

2. Dr. Ugone’s Calculation Of Lost Profits With Respect To The VOD
Linking Patents Is Speculative And Unreliable

Dr. Ugone’s lost profits analysis relating to the VOD Linking Patents is based on an assumption
that is speculative and flawed and, as such, should be excluded. Dr. Ugone determined that -
_as a result of Stingray’s alleged infringement
of the VOD Linking Patents and calculated that MC lost over- as a result. (Supplemental
Report (Ex. 13), Table 2). Dr. Ugone’s calculation is based on the assumption that_
I
-. (Report (Ex. 1), 9980-83; Supplemental Report (Ex. 13), q8; Ex. 7 to Supplemental Report
(‘- Lost Profits Calculation”) (Ex. 15)). But Dr. Ugone provides no basis for his assumption.

During his deposition, Dr. Ugone explained that he chose the monthly subscriber rate of
- simply because it was the agreed upon monthly rate in - contract with MC prior to
- contract with Stingray. (Ugone Tr. (Ex. 2), 179:9-180:25). However, Dr. Ugone failed to

consider and/or discuss the plethora of evidence demonstrating that monthly subscriber rates for music

MC-EGLA-000013
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services purportedly covered by the VOD Linking Patents varies, including that:

I (5. 16) at MC-Stingray00347118, MC-Stingray00347187; Report (Ex. 1), Table 4).
Tellingly, when questioned at his deposition, Dr. Ugone could not explain the discrepancy between
this evidence and his assumed -monthly subscriber rate. (Ugone Tr. (Ex. 2), 182:5-186:23).
The speculative nature of Dr. Ugone’s assumption is further compounded by the fact that there
is no evidence that _ for a music service covered by the VOD
Linking Patents, including during the damages period.> See O2 Micro Int’l Ltd. v. Beyond Innovation
Tech., 2005 U.S. Dist LEXIS 47075 (E.D. Tex. Dec. 15, 2005) (damages expert’s report lacked

sufficient analysis, where price was 4-times higher than any price for competing products during the

damages period). Importantly, Dr. Ugone’s assumed monthly subscriber rate of] - _

I (. 17  C-
Stingray00135355). Indecd. .

3 The damages period for the VOD Linking Patents is March 2015 to August 2019. (Ugone Tr.
75:11-17.)

10
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(Zd.) (emphasis added). But Dr. Ugone did not even attempt to determine the amount of the-

I

Moreover, Dr. Ugone’s assumption that the monthly subscriber rate will remain unchanged
contradicts his assumption regarding price erosion that _
|
-. (Ugone Tr. (Ex. 2), 194:19-195:16) For example, MC’s Chief Operating Officer, Ms.
Christina Tancredi, testified that_
4), 296:21-298:13). Dr. Ugone was aware of this testimony (Ex. 3 to Supplemental Report

(“Supplemental Information Considered”) (Ex. 18), p. 1), but did not explain why_

I ' D Usone cny s thr [
_ m the context of price erosion damages, but not lost profits damages,

speaks to the unreliability of Dr. Ugone’s damages calculation.

Finally, that Dr. Ugone’s assumed monthly subscriber rate is speculative is further supported
by the fact that Dr. Ugone’s damages reports are devoid of any discussion regarding price elasticity
including, for example, the effect that lower MVPD subscriber counts may have on -
willingness to continue paying a monthly subscriber rate of - (Ugone Tr. (Ex. 2), 181:9-15);
see also Crystal Semiconductor Corp. v. TriTech Microelectronics Int’l, Inc., 246 F.3d 1336, 1359-60
(Fed. Cir. 2001) (excluding jury award for lost profits and price erosion damages because, inter alia,
“the record does not contain sufficient evidence to show the reaction of the market if, ‘but for’

mfringement, plantiff would have tried to charge more” for its product). Dr. Ugone acknowledged

tha- subscriber count is decreasing each year (see, e.g., _ (Ex.

11
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15)). Nonetheless, Dr. Ugone did not explain why, in the face of decreasing subscribers, -would
be willing to pay MC a monthly subscriber rate that is _ than what it agreed to pay
Stingray for a similar type of music service.

Dr. Ugone’s calculation of the lost profits suffered by MC due to Stingray’s alleged
infringement of the VOD Linking Patents is based on a speculative assumption, and, therefore, his
opinions as to these damages should be excluded. See Moore v. Int’l Paint, LLC, 547 Fed.Appx. 513,
516 (5th Cir. 2013) (excluding expert’s testimony because he “made a number of . . . assumptions that,
while not strictly inconsistent with the evidence, had no basis in the record”).

C. Dr. Ugone’s Opinions With Respect To Price Erosion Should Be Excluded As
Flawed, Speculative, And Unreliable

“To prove price erosion damages, a plaintiff must show that ‘but for’ infringement, it would
have sold its product at higher prices.” Engineered Prod. Co. v. Donaldson Co., Inc., 147 Fed.Appx.
979, 990 (Fed. Cir. 2005) (citations omitted). “[ T]he patentee’s price erosion theory must account for
the nature, or definition of the market, similarities between any benchmark market and the market in
which price erosion is alleged, and the effect of the hypothetically increased price on the likely number
of sales at that price in the market.” Crystal Semiconductor, 246 F.3d at 1357. Where an expert’s
“finding of causation” for price erosion damages “is not adequately supported by the record,” his
opinions should be excluded. Spellbound, 2012 U.S. Dist. LEXIS 188907, at *3.

Dr. Ugone’s price erosion opinions are flawed, speculative, and unreliable. Dr. Ugone contends
that MC has suffered _, collectively, in price erosion from . MVPDs with whom MC
entered into agreements to provide music services. (Supplemental Report (Ex. 13), Table 4; see also

Ex. 8 to Supplemental Report (“Cited Price Erosion Evidence”) (Ex. 19)). For each of these MVPDs,

I S <7l Citcd
Price Erosion Evidence (Ex. 19)). Dr. Ugone opined that the _

12
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mfringement. (Ugone Tr. (Ex. 2), 210:24-211:6). However, Dr. Ugone’s damages reports are devoid
of any discussion and/or consideration of the many other possible reasons for the lower monthly
subscriber rates.

First, Dr. Ugone did not take into account whether any of Stingray’s non-infringing music

services caused the MVPDs to lower the monthly subscriber rates. (Ugone Tr. (Ex. 2), 199:5-11). This

1s problematic given Dr. Ugone’s admissions that: _
I (<cre Tr (Es. 2, 195:3-6: 20015

201:14). On this basis, alone, Dr. Ugone’s price erosion opinions should be excluded. See Spellbound,
2012 U.S. Dist. LEXIS 188907, at *3-4 (excluding expert’s calculation of price erosion because it was
“based on a finding that there were no acceptable non-infringing substitutes,” but “[t]he expert [did]
not appear to discuss the basis for this conclusion™).

In addition, Dr. Ugone did not consider and/or provide opinions regarding several other factors

that may have caused the monthly subscriber rates to drop, including, for example_

(id., 209:2-210:23)*. (See also Report (Ex.

4 Indeed, for at least some of th MVPDs, Music Choice did not
. (See, e.g., Music Choice Affiliation Agreement with
Ex. 22), p. 1
) (emphasis added)).

13
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1), 9984-93; Supplemental Report, (Ex. 13), 9912-17). Accordingly. Dr. Ugone’s price erosion
opinions should be excluded. See Ericsson, Inc. v. Harris Corp.,2001 U.S. Dist. LEXIS 26485, at *22
(E.D. Tex. Mar. 13, 2001) (excluding damages expert’s testimony because, infer alia, he did not, “in
his analysis, sufficiently take[] into consideration all of the many other factors that could cause a
manufacturer of a product to lower prices, which undermines the reliability of his conclusion™).
Finally, Dr. Ugone’s price erosion opinions should be excluded because they are based on the
flawed assumption that price erosion can result from agreements with MVPDs to whom Stingray did

not even offer the allegedly infringing Stingray Music TV App. (Ugone Tr. (Ex. 2), 194:19-195:16).

I € ric Erosion Eidnee

(Ex. 19), pp. 9-10, 23-25). Nonetheless, Dr. Ugone opines that MC could have suffered price erosion

based on the assumption that these MVPDs are _
_ (Ugone Tr. (Ex. 2),196:7-197:3). But Dr. Ugone cites no documentary evidence

supporting this assumption. Accordingly, Dr. Ugone’s assumption is speculative, and his opinions
related thereto should be excluded. See Engineered Prod., 147 Fed.Appx. at 990 (excluding price
erosion damages because the evidence that plaintiff’s customer was aware of defendant’s bid to a third
party was “too speculative to support the necessary inference” that plaintiff’s customer knew of the
bid).

D. Dr. Ugone’s Opinions With Respect To Commercial Success Should Be
Excluded As Unreliable And Based On A Flawed Methodology

In support of MC’s claim that the Visual Complement Patent is not obvious, Dr. Ugone offered
opinions that MC’s linear audio music channels are commercially successful. (Commercial Success
Report (Ex. 14), 4937-49). “Evidence of commercial success . . . requires a patentee to establish [a]

nexus between the claimed invention and the commercial success of a product or method.”

14
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Datatreasury Corp. v. Wells Fargo & Co., No. 2:06-cv072, 2010 U.S. Dist. LEXIS 150694, at *54
(Feb. 25,2010 E.D. Tex.) “A prima facie case of nexus is generally made out when the patentee shows
both that there is commercial success, and that the thing (product or method) that is commercially
successful is the invention disclosed and claimed in the patent.” Id. at *54-55. Dr. Ugone identifies
MC’s linear audio music channels as the service/product covered by the Visual Complement Patent
(Commercial Success Report (Ex. 14), 941), but he does not determine that the linear audio music
channels are commercially successful in accordance with Federal Circuit law.

Dr. Ugone cites to no evidence purportedly demonstrating the success of MC’s linear audio

music channels, themselves. Rather, Dr. Ugone cites to _
I
(Commercial Success Report (Ex. 14) 9939-40). Without evidence of success of MC’s linear audio
music channels, Dr. Ugone cannot possibly opine that any success is attributed to the features of the
Visual Complement Patent and, as such, Dr. Ugone’s testimony should be excluded. See Datatreasury,
2010 U.S. Dist. LEXIS 150694, at *55-56 (excluding expert’s testimony of commercial success
because he did not have a reliable basis to demonstrate nexus).’

IV. CONCLUSION

In view of the foregoing, Stingray respectfully requests that the court grant its Daubert motion

to exclude certain testimony and opinions of Dr. Ugone.

5 To the extent Music Choice contends that “high viewership” or “popularity” (Commercial
Success Report (Ex. 14), 9441-45) is akin to commercial success, it is not. Datatreasury, 2010
U.S. Dist. LEXIS 150694, at *61 (“use does not necessarily indicate commercial success of the
claimed invention because what is claimed may not necessarily drive what is sold or what is
commercially successful”).

15
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Joshua L. Raskin (NY Bar # 2816783)
Allan A. Kassenoff (NY Bar # 2964575)
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Telephone: 212-801-9200

Facsimile: 212-801-6400

Email: RaskinJ@gtlaw.com

Email: KassenoffA@gtlaw.com

Mary-Olga Lovett (TX Bar # 00789289)
GREENBERG TRAURIG, LLP

1000 Louisiana, Suite 1700

Houston, TX 77002

Telephone: 713-374-3500

Facsimile: 713-754-7541

Email: LovettM@gtlaw.com

ATTORNEYS FOR DEFENDANTS STINGRAY
DIGITAL GROUP INC. AND STINGRAY MUSIC
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16
MC-EGLA-000020



CaSade22v-@1PP6dHA] HIB)EIBﬁénDZJﬁgflﬂaléEnteEﬁli)Ied BRI/ DOl @S 2D 4026 P&ge® 22 of
HIGHLY CONFIDENTIAL-ATTORNEY’S EYES ONLY

CERTIFICATE OF CONFERENCE

On May 31, 2019, Julie Bookbinder and Elana Araj, counsel for Defendants,
conferred with Robert Rhoad, counsel for Plaintiff, as required by Local Rule 7(h). Counsel
for Plaintiff confirmed that Plaintiff opposes this motion. Discussions conclusively ended

at an impasse, leaving an open issue for the Court to resolve.

/s/ Joshua L. Raskin
Joshua L. Raskin

CERTIFICATE OF SERVICE

The undersigned certifies that on this 31st day of May 2019, all counsel of record who
are deemed to have consented to electronic service are being served with a copy of this
document by electronic mail under Local Rule CV-5(d).

/s/ Joshua L. Raskin
Joshua L. Raskin

CERTIFICATE OF AUTHORIZATION TO FILE UNDER SEAL

Pursuant to Local Rule 5(a)(7)(A), the undersigned hereby certifies that the
corresponding documents were filed under seal pursuant to the Court’s First Amended
Stipulated Protective Order (Dkt. No. 132).

/s/ Joshua L. Raskin
Joshua L. Raskin
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MUSIC CHOICE,

Plaintiff,
C.A. No. 2:16-CV-0586-JRG-RSP
V.

STINGRAY DIGITAL GROUP INC.
STINGRAY MUSIC USA, INC.

Jury Trial Demanded

N N N N N N N N N N

Defendants.

PLAINTIFF MUSIC CHOICE’S SUBMISSIONS PURSUANT TO
LOCAL PATENT RULES 3-1 AND 3-2

Pursuant to the Local Patent Rules of the Eastern District of Texas, Plaintiff Music
Choice (“*MC”) serves on defendants Stingray Digital Group Inc. and Stingray Music USA, Inc.
(collectively “Stingray”) the materials required by Rules 3-1 and 3-2 as follows.

RULE 3-1 - DISCLOSURE OF ASSERTED CLAIMS AND INFRINGEMENT
CONTENTIONS

In accordance with Rule 3-1(a) and (b), the accused products and methods in this case (i)
are the Stingray Music multi-platform systems and services, including the Stingray Music app,
that provide digital audio music channels and music videos on demand through cable operator,
satellite, Internet Protocol television (IPTV), mobile, and/or website platforms (“Stingray Music
System/Method”), and (ii) are used, sold and/or offered for sale in, and/or imported into, the
United States.

As required by Rules 3-1(a) and (c), claim charts showing “[e]ach claim of each patent in
suit that is allegedly infringed by each opposing party” and “identifying specifically where each

element of each asserted claim is found within each” accused system and method are attached as

1 AR PR, 1009
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866
Exhibits 1-5. As required by Rule 3-1(b), and based on information currently available to MC,

the claim charts show that the Stingray Music System/Method literally infringes each of the
asserted claims.

MC’s infringement contentions regarding both the system and method claims are based
on the information available to MC at this time, including data and inferences reasonably drawn
from material regarding the Stingray Music System/Method that is available to MC from public
sources. MC reserves the right to amend and revise these contentions as additional information
becomes available to MC, through discovery or otherwise.

The claim charts are directed to an exemplary Stingray Music TV app that is offered on
the AT&T U-verse® platform and exemplary Stingray Music mobile app that is offered on the
10S platform. However, all Stingray Music Systems/Methods that are similar in structure,
function, and/or operation as the exemplary Stingray Music TV app offered on the AT&T U-
verse® platform or the exemplary Stingray Music mobile app offered on the iOS platform are
accused systems and methods (hereinafter included within the “Stingray Music
System/Method”).

In accordance with Rule 3-1(e), the claims in the patents-in-suit, U.S. Patent No.
8,769,602 (“the 602 Patent”), U.S. Patent No. 9,357,245 (“the *245 Patent”), U.S. Patent No.
7,320,025 (“the *025 Patent”), U.S. Patent No. 9,351,045 (“the *045 Patent”), and U.S. Patent
No. 9,414,121 (“the *121 Patent”) are entitled to the priority dates of an earlier patent

application, as follows:

Patent Claims Priority Date
’602 Patent All asserted claims August 28, 2001
’245 Patent All asserted claims August 28, 2001
2
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Patent Claims Priority Date
’025 Patent All asserted claims December 3, 2004
’045 Patent All asserted claims December 3, 2004
’121 Patent All asserted claims December 3, 2004

MC reserves the right to assert a priority date based on conception and reduction to practice of
the claimed inventions before the dates set forth above.

Finally, MC reserves the right to rely, for any purpose, on the assertion that its own
products, devices, processes, or acts practice the claimed inventions. In accordance with Rule 3-
1(f), MC identifies that its multi-platform video and music network, including the MC Music
Channels (“Music Channels”) and MC Video on Demand (“VOD”) systems and methods, that
provide digital audio music channels and music videos on demand through cable operator,
satellite, Internet Protocol television (IPTV), mobile, and/or website platforms (“MC

System/Method”) practice the following claims (grouped by the patents-in-suit):

Patent Claims Practiced by MC
"602 Patent All asserted claims
’245 Patent All asserted claims
’025 Patent All asserted claims
’045 Patent All asserted claims
’121 Patent All asserted claims
3
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RULE 3-2: DOCUMENTS ACCOMPANYING INFRINGEMENT CONTENTIONS

MC’s disclosures, as required by Local Patent Rules 3-2(a), (b) and (c), are included on

the DVD served on defendants by FedEx as specified in the Certificate of Service. The

documents produced in accordance with Rules 3-2(a), (b), and (c) are throughout Bates range

MC-Stingray00000001-MC-Stingray00119554. Pending entry of a protective order in this

lawsuit, MC designates each of the documents in this production “Confidential: Outside

Attorneys’ Eyes Only.”

MC reserves the right to use any document for any permitted purpose.

DATED: September 12, 2016

Respectfully submitted,
IRELAND CARROLL & KELLEY

By: /s/ Martin M. Zoltick

Otis Carroll -- State Bar No. 03895700

Collin Michael Maloney -- State Bar No. 00794219
6101 S Broadway, Suite 500

Tyler, TX 75703

Tel: (903) 561-1600

Fax: (903) 581-1071

Email: fedserv@icklaw.com

and
ROTHWELL, FIGG, ERNST & MANBECK, P.C.

Martin M. Zoltick

Sharon L. Davis

Daniel R. McCallum

Michael V. Battaglia

Jennifer B. Maisel

607 14" Street, N.W. — Suite 800
Washington, D.C. 20005

Tel: (202) 783-6040

Fax: (202) 783-6031

Email: MC-Stingray-Serv@rfem.com

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

| hereby certify that on this 12" day of September, 2016, a true and correct copy of the
foregoing PLAINTIFF MUSIC CHOICE’S SUBMISSIONS PURSUANT TO LOCAL
PATENT RULES 3-1 AND 3-2 were served by electronic mail, upon the following counsel of
record:

Mary-Olga Lovett
Aimee Marie Housinger
Ira R Hatton
Kyle Brandle Dugan
Paul J Brown
Rene Trevino
GREENBERG TRAURIG LLP - HOUSTON
1000 Louisiana
Suite 1700
Houston, TX 77002
Phone: 713-374-3500
Fax: 713-754-7541
lovettm@gtlaw.com
housingera@gtlaw.com
hattoni@gtlaw.com
duganky@gtlaw.com
brownpa@gtlaw.com
trevinor@gtlaw.com

Allan A Kassenoff
Joshua L Raskin
GREENBERG TRAURIG, LLP - NEW YORK
Metlife Building
200 Park Avenue, 15th Floor
New York, NY 10166
Phone: 212-801-2157
Fax: 212-801-6400
kassenoffa@gtlaw.com
raskinj@gtlaw.com

[s/Nasri V. B. Hage
Nasri V. B. Hage
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EXHIBIT 1
Stingray’s Infringement of the
'602 Patent
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UNITED STATES PATENT NO. 8,769,602 (“‘the 602 Patent’)

This portion of Plaintiff’s infringement contentions refers to the Stingray Music TV app that is offered on the AT&T’s U-
verse® platform and the Stingray Music mobile app that is offered on Apple’s iOS platform as exemplary. These contentions apply to
all similar Stingray Music products and services as offered on other platforms® (collectively the “Stingray Music System/Method”).

# | ’602 Patent Stingray Music System/Method

la | 1. A method for The Stingray Music Method, using the Stingray Music TV app on AT&T’s U-verse® platform and/or
providing a visual | the Stingray Music mobile app on Apple’s iOS platform, is a method for providing a visual
complement to an complement to an audio stream (e.g., providing a song title, artist name, and/or album cover image as a
audio stream, visual complement to a song).

comprising:

! These platforms include, for example, cable operator, satellite, Internet Protocol television (IPTV), mobile, and/or website platforms.

2

MC-EGLA-000028



Case 1:24-cv-21226-EA é))(ﬁﬁ)tfmegt“%a?a&% Irgé]tg%reenqe%

p

0

FloDgcket 05/20/2025  Page 30 of

’602 Patent

Stingray Music System/Method

MC-EGLA-000029



Case 1:24-cv-21226-EA é))(ﬁﬁ)tfmegt“%a?a}}% Irgé]tg%reenqeﬂ

p

0

FloDgcket 05/20/2025  Page 31 of

’602 Patent

Stingray Music System/Method

MC-EGLA-000030



Case 1:24'CV'21226'E%xﬁgﬁﬂ%?ﬁg%g)?'sl?nfr%rﬁ%ﬂ Qn E%SQO?B%%%E 05/20/2025 Page 32 of
# | ’602 Patent Stingray Music System/Method
1b | transmitting, from a | The Stingray Music Method transmits, from a first transmission system (e.g., the Stingray UbiquiCAST

first transmission
system to a second
transmission
system, audio data
corresponding to a
sound recording;
and

broadcast system, including the UbiquiCAST music content origin server) to a second transmission

system (e.g., the AT&T U-verse® system, a cellular system, and/or a Local Area Network

(LAN)/Wide Area Network (WAN) system), audio data corresponding to a sound recording (e.g.,
audio data corresponding to the sound recording “Back on the Chain Gang” or “Hello, | Love You”).

See, e.g., Stingray Music Website, “Distribute Stingray Music,” available at

http://music.stingray.com/en_US/about/distribute (last accessed August 4, 2016) (“A UbiquiCAST
server is installed at the head-end of our customers and comes pre-loaded with a library of content . .

) (MC-Stingray00119562).

10
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602 Patent

Stingray Music System/Method

1c

transmitting a data
packet comprising
a video image
specification while
the audio data is
being transmitted,
wherein the video
image specification
specifies one or
more media asset
identifiers, each of
which identifies a
media asset
associated with the
sound recording,
said data packet

The Stingray Music Method transmits a data packet (e.g., an HTML or XML file) comprising a video
image specification (e.g., specifying (i) the song title “Back on the Chain Gang,” the artist name
“Pretenders,” and the associated cover art image or (ii) the song title “Hello, | Love You,” the artist
name “The Doors,” and the associated cover art image) while the audio data (e.g., audio data
corresponding to the sound recording “Back on the Chain Gang” or “Hello, | Love You”) is being
transmitted, wherein the video image specification specifies one or more media asset identifiers (e.g.,
(i) an identifier of the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the
associated cover art image or (ii) an identifier of the song title “Hello, I Love You,” the artist name
“The Doors,” and the associated cover art image), each of which identify a media asset associated with
the sound recording (e.g., (i) the song title “Back on the Chain Gang,” the artist name “Pretenders,” and
the associated cover art image associated with the sound recording “Back on the Chain Gang” or (i)
the song title “Hello, | Love You,” the artist name “The Doors,” and the associated cover art image
associated with the sound recording “Hello, | Love You”), said data packet further comprising sound
recording information associated with the sound recording, the sound recording information
comprising one or more of the title of the sound recording (e.g., “Back on the Chain Gang” or “Hello, I
Love You”) and the name of the artist who recorded the sound recording (e.g., the “Pretenders” or

7
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’602 Patent Stingray Music System/Method

further comprising | “The Doors”).
sound recording
information
associated with the
sound recording,
the sound recording
information
comprising one or
more of the title of
the sound recording
and the name of the
artist who recorded
the sound
recording, wherein
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# | ’602 Patent Stingray Music System/Method

1d | the step of The Stingray Music Method transmits the data packet (e.g., the HTML or XML file) to a system (e.qg.,
transmitting the the UbiquiCAST broadcast system and/or the AT&T U-verse® system and/or the cellular system
data packet and/or a LAN/WAN system, including an end-user device running the Stingray Music app) comprising
comprises a video image generator, wherein the video image generator is configured to generate a video image

transmitting the
data packet to a
system comprising
a video image
generator, wherein
the video image
generator is
configured to
generate a video
image using the
video image
specification and

(e.g., (i) a video image including the song title “Back on the Chain Gang,” the artist name “Pretenders,”
and the associated cover art image or (ii) a video image including the song title “Hello, I Love You,”
the artist name “The Doors,” and the associated cover art image) using the video image specification
and the system is configured to provide the generated video image (e.g., (i) the video image including
the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art
image or (ii) the video image including the song title “Hello, | Love You,” the artist name “The
Doors,” and the associated cover art image) to a device that is operable to display the video image to a
user of the device (e.g., a television or a mobile device).

14 MC-EGLA-000035
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’602 Patent

Stingray Music System/Method

the system is
configured to
provide the
generated video
image to a device
that is operable to
display the video
image to a user of
the device, and

10
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# | ’602 Patent Stingray Music System/Method
le | wherein the video | The video image generator is configured to generate the video image (e.g., (i) the video image

image generator is
configured to
generate the video
image by retrieving
the media assets
identified in the
video image
specification.

including the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the associated
cover art image or (ii) the video image including the song title “Hello, I Love You,” the artist name
“The Doors,” and the associated cover art image) by retrieving the media assets (e.g., the song title, the
artist name, and the thumbnail cover art image associated with the sound recording “Back on the Chain
Gang” or “Hello, I Love You”) identified in the video image specification.

11
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# | ’602 Patent Stingray Music System/Method
2a | 2. The method of See claim 1, above.
claim 1,
2b | wherein the system | In the Stingray Music Method, the system comprises an audio/video receiver (e.g., including an end-

comprises an
audio/video
receiver coupled to
the audio/video
device.

user device running the Stingray Music app) coupled to the audio/video device (e.g., a television or
mobile device).

13
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# | ’602 Patent Stingray Music System/Method
3a | 3. The method of See claim 1, above.
claim 1, further
comprising:
3b | after transmitting The Stingray Music Method, after transmitting the first data packet to the system and while audio data

the first data packet
to the system and
while audio data
corresponding to
the sound recording
is still being
transmitted,
transmitting a
second data packet
to the system, the
second data packet

corresponding to the sound recording is still being transmitted (e.g., audio data for the song “Back on
the Chain Gang” or “Hello, | Love You”), transmits a second data packet (e.g., an HTML or XML file)
to the system, the second data packet comprises a video image specification that specifies a visual
complement for the channel (e.g., the data packet comprises a graphic visual complement for the
Classic Rock channel).
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comprises a video
image specification
that specifies a
visual complement
for the channel.
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4a | The method of See claim 1, above.
claim 1, further
comprising:

4b | selecting the sound | The Stingray Music Method selects the sound recording (e.g., the recording for the song “Back on the
recording prior to Chain Gang” or “Hello, I Love You”) prior to transmitting, from the first transmission system (e.g., the
transmitting, from | Stingray UbiquiCAST broadcast system, including the UbiquiCAST music content origin server) to a
the first second transmission system (e.g., the AT&T U-verse® system and/or the cellular system and/or a
transmission to the | LAN/WAN system), said audio data (e.g., for the song “Back on the Chain Gang” or “Hello, | Love
second transmission | You”).
system, said audio
data; and

4c | in response to The Stingray Music Method, in response to selecting said sound recording (e.g., the recording for the

selecting said sound
recording,

song “Back on the Chain Gang” or “Hello, | Love You”), transmits to a video subsystem (e.g., in the
UbiquiCAST broadcast infrastructure and/or the AT&T U-verse® system and/or the end-user device
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transmitting to a running the Stingray Music app) a trigger message, wherein the trigger message comprises an identifier
video subsystem a | associated with said selected sound recording (e.g., a message with identifier for the recording for the
trigger message, song “Back on the Chain Gang” or “Hello, | Love You”).
wherein the trigger
message comprises
an identifier
associated with said
selected sound
recording.
5a | The method of See claim 4, above.
claim 4,
5b | wherein the video In the Stingray Music Method, the video subsystem is configured to generate a video image

subsystem is
configured to
generate a video
image specification
based, at least in
part, on pre-defined
configuration data
and information
included in the
trigger message.

specification (e.g., a specification of a thumbnail cover art image, sound recording title, and recording
artist name to be displayed in a video image associated with the sound recording “Back on the Chain
Gang” or “Hello, | Love You”) based, at least in part, on pre-defined configuration data (e.g., display
requirements) and information included in the trigger message (e.g., the identifier for the recording for
the song “Back on the Chain Gang” or “Hello, | Love You”). See, e.g., Stingray Music website,
Support/FAQ, available at music.stingray.com/en_US/about/support (last accessed August 4, 2016)
(“Most distributors offer the on-screen display that allows you to see the information about the song
that is currently playing, such as the title of the piece, the name of the performer or group, the title of
the CD, the name of the record label and the reference number and also the composer or other related
information.”) (MC-Stingray00119565).
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6a | The method of See claim 5, above.
claim 5,
6b | wherein the video In the Stingray Music Method, the video subsystem is configured to generate the video image

subsystem is
configured to
generate the video
image specification
in response to
receiving the
trigger message.

specification (e.g., a specification of a thumbnail cover art image, sound recording title, and recording
artist name to be displayed in a video image associated with the sound recording “Back on the Chain
Gang” or “Hello, I Love You”) in response to receiving the trigger message.
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7a | The method of See claim 1, above.
claimi,
7b | wherein, for at least | In the Stingray Music Method, for at least one media asset identifier specified by the video image

one media asset
identifier specified
by the video image
specification, the
video image
specification
specifies a screen
location that is
associated with said
media asset
identifier.

specification (e.g., a specification of a thumbnail cover art image, sound recording title, and recording
artist name to be displayed in a video image associated with the sound recording “Back on the Chain
Gang” or “Hello, | Love You”), the video image specification specifies a screen location (e.g., center of
the screen) that is associated with said media asset identifier.
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8a

8. A system for

providing a visual
complement to an
audio service, the

system comprising:

The Stingray Music System, which includes the Stingray Music TV app that is offered on the AT&T’s
U-verse® platform and/or the Stingray Music mobile app that is offered on Apple’s iOS platform, is a
system for providing a visual complement (e.g., providing a song title, artist name, and/or aloum cover
image as a visual complement to a song) to an audio service (e.g., the streaming music channels
available using the Stingray Music TV app on AT&T U-verse® or the Stingray Music mobile app on
Apple’s i0S platform). For example, the Stingray Music System provides access to streaming audio
channels. See, e.g., “Stingray Music Brings All Good Vibes to AT&T U-verse Customers,” (Oct. 29,
2014), available at about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed Aug. 4,
2016) (“the new Stingray Music app, available at no additional charge, will have more than 100
streaming music channels”) (MC-Stingray00119568); Stingray Music Website, “Continuous music
service,” available at http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016)
(*The Stingray Music continuous music network provides its listeners with a selection of close to fifty
music channels, all commercial-free and uninterrupted, that cover a large variety of music genres, from
rock to pop to jazz, to classical or international, delivered in pristine quality digital audio.”) (MC-
Stingray00119561); Stingray Music Website, “Channels,” available at
http://music.stingray.com/en_US/channels (last accessed Aug. 4, 2016) (“Continuous, commercial-free
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music includes a complete selection of channels covering all popular music genres.”) (MC-
Stingray00119558).
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8b | an audio subsystem | The Stingray Music System includes an audio subsystem (e.g., in the UbiquiCAST broadcast

configured to store
a playlist for an
audio channel of
the audio service;
and

infrastructure and/or the AT&T U-verse® system and/or the end-user device running the Stingray
Music app) configured to store a playlist (e.g., a playlist including the sound recording “Back on the
Chain Gang” or “Hello, I Love You”) for an audio channel (e.g., a classic rock audio channel) of the
audio service. See, e.g., Stingray Music Website “Distribute Stingray Music,” available at
http://music.stingray.com/en_US/about/distribute (last accessed Aug. 4, 2016) (“A UbiquiCAST server
is installed at the headend of our customers and comes preloaded with a library of content. New content
and program scheduling data is uploaded by secure VPN link by the Stingray Music programmers
directly to each UbiquiCAST.”) (MC-Stingray00119562).
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8c

a first transmission
system configured
to transmit to a
second transmission
system audio data
corresponding to a
sound recording
specified in the
playlist; and

The Stingray Music System includes a first transmission system (e.g., the Stingray UbiquiCAST
broadcast system, including the UbiquiCAST music content origin server). The Stingray Music
System also includes a second transmission system (e.g., the AT&T U-verse® system, a cellular
network system, and/or a WAN/LAN system). The first transmission system is configured to transmit
to the second transmission system audio data corresponding to a sound recording (e.g., audio data
corresponding to a sound recording for the song “Back on the Chain Gang” or “Hello, | Love You”)
specified in the playlist (e.g., the playlist for the classic rock linear audio channel).
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8d | avideo image The Stingray Music System includes a video image generator (e.g., to generate (i) the video image
generator including the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the associated
configured to: cover art image or (ii) the video image including the song title “Hello, | Love You,” the artist name
“The Doors,” and the associated cover art image).
8e | i) receive, while the | In the Stingray Music System, the video image generator is configured to i) receive, while the sound

sound recording is
being transmitted, a
video image
specification that
specifies one or
more media asset
identifiers that
identify one or
more media assets,
the one or more

recording (e.g., the sound recording for the song “Back on the Chain Gang” or “Hello, | Love You”) is
being transmitted, a video image specification (e.g., a specification of a thumbnail cover art image,
sound recording title, and recording artist name to be displayed in a video image associated with the
sound recording “Back on the Chain Gang” or “Hello, I Love You”) that specifies one or more media
asset identifiers (e.g., identifiers for a thumbnail cover art image, a sound recording title, and recording
artist name) that identify one or more media assets (e.g., a thumbnail cover art image, a sound
recording title, and recording artist name for the song “Back on the Chain Gang” or “Hello, | Love
You”). The one or more media assets (e.g., the thumbnail cover art image, the sound recording title,
and recording artist name) are associated with the sound recording (e.g., the sound recording for the
song “Back on the Chain Gang” or “Hello, | Love You”) that is being transmitted. The video image
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media assets being
associated with the
sound recording
that is being
transmitted, and
sound recording
information
associated with the
sound recording,
the sound recording
information
comprising one or
more of the title of
the sound recording
and the name of the
artist who recorded
the sound
recording, and

specification (e.g., the specification of a thumbnail cover art image, sound recording title, and
recording artist name to be displayed in a video image associated with the sound recording “Back on
the Chain Gang” or “Hello, | Love You”) also specifies sound recording information associated with
the sound recording, the sound recording information comprising one or more of the title of the sound
recording (e.g., “Back on the Chain Gang” or “Hello, I Love You”) and the name of the artist (e.g., the
“Pretenders” or “The Doors”) who recorded the sound recording.
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8f

ii) generate a video
image using the
media assets
identified in the
video image
specification,
wherein

In the Stingray Music System, the video image generator is configured to generate a video image using
the media assets identified in the video image specification (e.g., the video image including (i) the song
title “Back on the Chain Gang,” the artist name “Pretenders,” and the specified associated cover art
image or (ii) the song title “Hello, | Love You,” the artist name “The Doors,” and the specified

associated cover art image).
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8g | the first In the Stingray Music System, the first transmission system is further configured to transmit to the

transmission system
is further
configured to
transmit to the
second transmission
system the
generated video
image multiplexed
with the audio data
corresponding to
the sound
recording, wherein

second transmission system the generated video image (e.g., the video image (i) including the song title
“Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image or (ii)
including the song title “Hello, | Love You,” the artist name “The Doors,” and the associated cover art
image) multiplexed with the audio data corresponding to the sound recording (e.g., the audio data
corresponding to the sound recording “Back on the Chain Gang” or “Hello, | Love You”).
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8h | the system further | The Stingray Music System includes a video subsystem (e.g., in the UbiquiCAST broadcast
comprises a video | infrastructure and/or the AT&T U-verse® system and/or the end-user device running the Stingray
subsystem, Music app).

8i | the audio In the Stingray music system, the audio subsystem of the Stingray Music System is configured to i)

subsystem is
configured to i)
retrieve the audio
data corresponding
to the sound
recording prior to
the first
transmission system
transmitting said
audio data and ii)
provide to the video

retrieve the audio data corresponding to the sound recording (e.g., the audio data corresponding to the
sound recording “Back on the Chain Gang” or “Hello, | Love You”) prior to the first transmission
system transmitting said audio data and ii) provide to the video subsystem of the Stingray music
content origin server a trigger message comprising an identifier associated with said sound recording
(e.g., an identifier associated with the sound recording “Back on the Chain Gang” or “Hello,

You™).

| Love
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subsystem a trigger
message
comprising an
identifier associated
with said sound
recording.
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9a | The system of See claim 8, above.
claim 8,
9b | wherein the video In the Stingray Music System, the video subsystem is configured to generate the video image

subsystem is
configured to i)
generate the video
image specification
based, at least in
part, on pre-defined
configuration data
and information
included in the
trigger message and
i) provide the
video image

specification (e.g., a specification of a thumbnail cover art image, sound recording title, and recording
artist name to be displayed in a video image associated with the sound recording “Back on the Chain
Gang” or “Hello, I Love You”) based, at least in part, on-predefined configuration data (e.g., display
requirements) and information included in the trigger message (e.g., the identifier for the recording for
the song “Back on the Chain Gang” or “Hello, | Love You”) and provide the video image specification
to the video image generator. See, e.g., Stingray Music website, Support/FAQ, available at
music.stingray.com/en_US/about/support (last accessed August 4, 2016) (“Most distributors offer the
on-screen display that allows you to see the information about the song that is currently playing, such
as the title of the piece, the name of the performer or group, the title of the CD, the name of the record
label and the reference number and also the composer or other related information.”) (MC-
Stingray00119565).
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generator.
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10a | The system of See claim 9, above.
claim 9,
10b | wherein the video In the Stingray Music System, the video subsystem is configured to generate the video image

subsystem is
configured to
generate the video
image specification
in response to
receiving the
trigger message.

specification (e.g., a specification of a thumbnail cover art image, sound recording title, and recording
artist name to be displayed in a video image associated with the sound recording “Back on the Chain
Gang” or “Hello, I Love You”) in response to receiving the trigger message.
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11a | The system of See claim 8, above.
claim 8,
11b | wherein, for at least | In the Stingray Music System, for at least one media asset identifier specified by the video image

one media asset
identifier specified
by the video image
specification, the
video image
specification
specifies a screen
location that is
associated with said
media asset
identifier.

specification (e.g., a specification of a thumbnail cover art image, sound recording title, and recording
artist name to be displayed in a video image associated with the sound recording “Back on the Chain
Gang” or “Hello, | Love You”), the video image specification specifies a screen location (e.g., center of

the screen) that is associated with said media asset identifier.
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UNITED STATES PATENT NO. 9,357,245 (*“the *245 Patent™)

This portion of Plaintiff’s infringement contentions refers to the Stingray Music TV app that is offered on the AT&T’s U-
verse® platform and the Stingray Music mobile app that is offered on Apple’s iOS platform as exemplary. These contentions apply to
all similar Stingray Music products and services as offered on other platforms® (collectively the “Stingray Music System/Method”).

# | ’245 Patent Stingray Music System/Method

la | 1. Amethod for | The Stingray Music Method, using the Stingray Music TV app on AT&T’s U-verse® platform and/or the
providing a visual | Stingray Music mobile app on the iOS platform, is a method for providing a visual complement to an audio
complement to an | stream (e.g., providing a song title, artist name, and/or album cover image as a visual complement to a
audio stream, song).

comprising:

! These platforms include, for example, cable operator, satellite, Internet Protocol television (IPTV), mobile, and/or website platforms.
2
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1b | transmitting, The Stingray Music Method transmits, from a first transmission system (e.g., the Stingray UbiquiCAST
from a first broadcast system, including the UbiquiCAST music content origin server) to a second transmission system
transmission (e.g., the AT&T U-verse® system, the cellular system, and/or a LAN/WAN system), audio data
system to a corresponding to a selected song (e.g., audio data corresponding to the selected song “Back on the Chain
second Gang” or “Hello, I Love You”).

transmission
system, audio
data
corresponding to
a selected song;
and
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1c

transmitting a
data packet that
was generated
using an
identifier
identifying the
selected song,
wherein the data
packet includes a
media asset
identifier
identifying a
media asset and
further includes
song information
associated with

The Stingray Music Method transmits a data packet (e.g., an HTML or XML file) that was generated using
an identifier identifying the selected song (e.g., the song “Back on the Chain Gang” or “Hello, | Love
You”), wherein the data packet includes a media asset identifier identifying a media asset (e.g., a thumbnail
cover art image for the song “Back on the Chain Gang” or “Hello, | Love You”) and further includes song
information associated with the selected song, the song information comprising the title of the song (e.g.,
“Back on the Chain Gang” or “Hello, | Love You”) and the name of the artist who recorded the song (e.g.,
the “Pretenders” or “The Doors”).
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1d | the step of The Stingray Music Method transmits the data packet (e.g., the HTML or XML file) to a receiving system
transmitting the | (e.g., the UbiquiCAST broadcast system and/or the AT&T U-verse® system and/or the cellular system
data packet and/or a LAN/WAN system, including an end-user device running the Stingray Music app) that is
comprises configured such that, in response to receiving the data packet, the receiving system automatically generates

transmitting the
data packet to a
receiving system
that is configured
such that, in
response to
receiving the data
packet, the
receiving system
automatically
generates a video
image using the
information
included in the
data packet and
automatically
outputs the
generated video
image such that it
is received by a
display device
that is operable to
display the video
image to a user of
the display device
without the user
having to select a
menu item, and

a video image (e.g., a video image including (i) the song title “Back on the Chain Gang,” the artist name
“Pretenders,” and the associated cover art image or (ii) the song title “Hello, I Love You,” the artist name
“The Doors,” and the associated cover art image) using the information included in the data packet and
automatically outputs the generated video image (e.g., the video image including (i) the song title “Back on
the Chain Gang,” the artist name “Pretenders,” and the associated cover art image or (ii) the song title
“Hello, | Love You,” the artist name “The Doors,” and the associated cover art image) such that it is
received by a display device (e.g., end-user device running the Stingray Music app) that is operable to
display the video image to a user of the display device without the user having to select a menu item.
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le

the generated
video image
includes the song
information
comprising the
title of the song
and the name of
the artist.

In the Stingray Music Method, the generated video image (e.g., the video image including (i) the song title
“Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image or (ii) the song
title “Hello, I Love You,” the artist name “The Doors,” and the associated cover art image) includes the
song information comprising the title of the song (e.g., “Back on the Chain Gang” or “Hello, | Love You”)
and the name of the artist (e.g., “Pretenders” or “The Doors”).
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2a | 2. The method of | See claim 1, above.
claim1,

2b | wherein the In the Stingray Music Method, the identified media asset is a still image associated with the song (e.g., the
identified media | cover art is (i) a still image of the aloum “Learning to Craw!” associated with the song “Back on the Chain
asset is a still Gang” or (ii) a still image of the album “Waiting For the Sun” associated with the song “Hello, | Love

image associated
with the song.

You”).

10
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3a | The method of See claim 1, above.
claim 1, further
comprising:
3b | after transmitting | The Stingray Music Method, after transmitting the data packet to the receiving system and while audio data

the data packet to
the receiving
system and while
audio data
corresponding to
the song is being
transmitted,
transmitting to
the receiving
system a second
data packet for

corresponding to the song (e.g., “Back on the Chain Gang” or “Hello, | Love You”) is being transmitted,
transmitting to the receiving system a second data packet (e.g., an HTML or XML file) for the song,
wherein the second data packet specifies one or more media asset identifiers, each of which identifies one or
more media assets (e.g., a thumbnail cover art image for the song “Back on the Chain Gang” or “Hello, |
Love You”), said second data packet further comprising the song information associated with the song.

11
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the song, wherein
the second data
packet specifies
one or more
media asset
identifiers, each
of which
identifies one or
more media
assets, said
second data
packet further
comprising the
song information
associated with
the song.
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The method of
claim 1, further
comprising:

See claim 1, above.

4b

selecting the song
prior to
transmitting,
from the first
transmission
system to the
second
transmission
system, said
audio data; and

The Stingray Music Method selects the song (e.g., the song “Back on the Chain Gang” or “Hello, | Love
You”) prior to transmitting, from the first transmission system to the second transmission system, said audio
data (e.g., for the song “Back on the Chain Gang” or “Hello, | Love You”).

4c

in response to
selecting said
song, transmitting
to a video
subsystem a
trigger message,
wherein the
trigger message
comprises an
identifier
associated with
said selected
song.

The Stingray Music Method, in response to selecting said song (e.g., the song “Back on the Chain Gang” or
“Hello, I Love You”), transmits to a video subsystem (e.g., in the UbiquiCAST server and/or AT&T U-
verse® system and/or end-user device running the Stingray Music app) a trigger message, wherein the
trigger message comprises an identifier associated with said selected song (e.g., a message with identifier
for the song “Back on the Chain Gang” or “Hello, I Love You”).

5a

The method of
claim 4,

See claim 4, above.

13

59

MC-EGLA-000080



Case 1:24'CV‘21226'Eéthﬂ%r§ﬁHé %&)3/98-1.%“ Ente%en

&ere@?s%% ekn?t 05/20/2025 Page 82 of

245 Patent

Stingray Music System/Method

wherein the video
subsystem is
configured to
generate the data
based, at least in
part, on pre-
defined
configuration
data and
information
included in the
trigger message.

In the Stingray Music Method, the video subsystem is configured to generate the data (e.g., a thumbnail
cover art image, sound recording title, and recording artist name to be displayed in a video image associated
with the sound recording “Back on the Chain Gang” or “Hello, | Love You”) based, at least in part, on-
predefined configuration data (e.g., display requirements) and information included in the trigger message
(e.g., the message including an identifier for the recording for the song “Back on the Chain Gang” or
“Hello, I Love You”). See, e.g., Stingray Music website, Support/FAQ, available at
music.stingray.com/en_US/about/support (last accessed August 4, 2016) (“Most distributors offer the on-
screen display that allows you to see the information about the song that is currently playing, such as the
title of the piece, the name of the performer or group, the title of the CD, the name of the record label and
the reference number and also the composer or other related information.”) (MC-Stingray00119565).
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6a | The method of See claim 5, above.
claim 5,
6b | wherein the video | In the Stingray Music Method, the video subsystem is configured to generate the video image specification

subsystem is
configured to
generate the
video image
specification in
response to
receiving the
trigger message.

(e.g., a specification of a thumbnail cover art image, sound recording title, and recording artist name to be
displayed in a video image associated with the sound recording “Back on the Chain Gang” or “Hello, | Love
You”) in response to receiving the trigger message.
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7a

The method of

See claim 1, above
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claim 1,
7b | wherein the data | In the Stingray Music Method, the data packet specifies a screen location that is associated with said media

packet specifies a
screen location
that is associated
with said media
asset identifier.

asset identifier (e.g., a center screen location associated with the media asset identifier for the cover art
image).
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8a | The method of See claim 1, above.
claim1,
8b | wherein the song | In the Stingray Music Method, the song (e.g., “Back on the Chain Gang” or “Hello, | Love You”) is a song

is a song that falls
within a
particular
category of
songs, and said
media asset
identifier
identifies a media
asset associated
with the
particular
category.

that falls within a particular category of songs (e.g., a “Classic Rock” genre), and said media asset identifier
identifies a media asset associated with the particular category (e.g., the “Classic Rock” genre information
and/or the associated graphic image).

18
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9a | The method of See claim 1, above.
claim1,
9b | wherein the data | In the Stingray Music Method, the data packet (e.g., an HTML or XML file) is transmitted while the audio

packet is
transmitted while
the audio data is

being transmitted.

data (e.g., audio data corresponding to the sound recording “Back on the Chain Gang” or “Hello, | Love
You”) is being transmitted.
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10a | The method of See claim 1, above.
claim 1,

10b | wherein the video | The video image (e.g., a video image including (i) the song title “Back on the Chain Gang,” and/or the artist
image is encoded | name “Pretenders” and the associated cover art image or (ii) the song title “Hello, | Love You,” and/or the
according to a artist name “The Doors” and the associated cover art image) is encoded according to a Moving Pictures
Moving Pictures | Expert Group (MPEG) standard.
Expert Group
(MPEG)
standard.
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11a | The method of See claim 1, above.
claim 1, further
comprising:
11b | generating the The Stingray Music Method generates the data packet (e.g., the HTML or XML file).
data packet; and
11c | after generating The Stingray Music Method, after generating the data packet, selects the song (e.g., “Back on the Chain

the data packet,
selecting the song
from a playlist
prior to
transmitting the
audio data
corresponding to
the selected song.

Gang” or “Hello, | Love You”) from a playlist prior to transmitting the audio data corresponding to the
selected song. See, e.g., Stingray Music Website, “Continuous Music Service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016) (“each channel is
professionally programmed by someone who loves and knows the music . . .”) (MC-Stingray00119561).
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12a

12. A system for
providing a visual
complement to an
audio service, the
system
comprising:

The Stingray Music System, which includes the Stingray Music TV app on AT&T’s U-verse® platform
and/or the Stingray Music mobile app on Apple’s iOS platform, is a system for providing a visual
complement (e.g., providing a song title, artist name, and/or album cover image as a visual complement to a
song) to an audio service (e.g., the streaming music channels available using the Stingray Music TV app on
AT&T U-verse® or the Stingray Music mobile app on a mobile device). For example, the Stingray Music
System provides access to streaming linear audio channels. See, e.g., “Stingray Music Brings All Good
Vibes to AT&T U-verse Customers,” dated Oct. 29, 2014, available at
about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed Aug. 4, 2016) (“the new Stingray
Music app, available at no additional charge, will have more than 100 streaming music channels”) (MC-
Stingray00119568); Stingray Music Website, “Continuous Music Service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016) (“The Stingray Music
continuous music network provides its listeners with a selection of close to fifty music channels, all
commercial-free and uninterrupted, that cover a large variety of music genres, from rock to pop to jazz, to
classical or international, delivered in pristine quality digital audio.”) (MC-Stingray00119561).
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12b | an audio The Stingray Music System includes an audio transmission system configured to transmit audio data
transmission corresponding to a sound recording (e.g., audio data corresponding to a sound recording for the song “Back
system on the Chain Gang” or “Hello, | Love You”) specified in a playlist for a linear audio channel (e.g., a classic

configured to
transmit audio
data
corresponding to
a sound recording
specified in a
playlist for a
linear audio
channel; and

rock linear audio channel).
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12c | a receiving The Stingray Music System includes a receiving system (e.g., the UbiquiCAST broadcast system and/or the
system, AT&T U-verse® system and/or the cellular system and/or a LAN/WAN system, including an end-user
comprising a device running the Stingray Music app) that includes a receiver and a video image generator.
receiver and a
video image
generator, the
receiving system
being configured
to:

12d | i) inresponse to | In the Stingray Music System, the receiving system is configured to i) in response to receiving a data packet

receiving a data

packet that was the sound recording for the song “Back on the Chain Gang” or “Hello, | Love You”), generate a video
generated using image (e.g., a video image including (i) the song title “Back on the Chain Gang,” the artist name

an identifier “Pretenders,” and the associated cover art image or (ii) the song title “Hello, | Love You,” the artist name
identifying the “The Doors,” and the associated cover art image) in accordance with information included in the data

(e.g., an HTML or XML file) that was generated using an identifier identifying the sound recording (e.g.,

29
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sound recording,
generate a video
image in
accordance with
information
included in the
data packet,
wherein the data
packet includes a
media asset
identifier
identifying a
media asset and
further includes
sound recording
information
associated with
the sound
recording, the
sound recording
information
comprising the
title of the sound
recording and the
name of the artist
who recorded the
sound recording;
and

packet. The data packet includes a media asset identifier identifying a media asset (e.g., a thumbnail cover
art image for the song “Back on the Chain Gang” or “Hello, | Love You”) and further includes sound
recording information associated with the sound recording, the sound recording information comprising the
title of the sound recording (e.g., “Back on the Chain Gang” or “Hello, | Love You”) and the name of the
artist (e.g., the “Pretenders” or “The Doors”) who recorded the sound recording.

30
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12e | ii) automatically | The receiving system of the Stingray Music System is configured to ii) automatically output the generated
output the video image such that it is received at a display device (e.g., a television or mobile device) operable to
generated video | display the video image (e.g., the video image including (i) the song title “Back on the Chain Gang,” the
image such that it | artist name “Pretenders,” and the associated cover art image or (ii) the song title “Hello, | Love You,” the

is received at a artist name “The Doors,” and the associated cover art image) to a user of the display device without the user
display device having to select a menu item.

operable to
display the video
image to a user of
the display device
without the user
having to select a
menu item,
wherein
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12f | the generated In the Stingray Music System, the generated video image (e.g., the video image including (i) the song title
video image “Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image or (ii) the song
includes the song | title “Hello, I Love You,” the artist name “The Doors,” and the associated cover art image) includes the
information song information comprising the title of the song (e.g., “Back on the Chain Gang” or “Hello, | Love You”)
comprising the and the name of the artist (e.g., “Pretenders” or “The Doors”).
title of the song
and the name of
the artist, and

129 | the receiving In the Stingray Music System, the receiving system is configured to retrieve the identified media asset (e.g.,

system is
configured to
retrieve the
identified media
asset and use the
retrieved media
asset in
generating the
video image.

the thumbnail cover art image for the song “Back on the Chain Gang” or “Hello, | Love You”) and use the
retrieved media asset in generating the video image (e.g., the video image including (i) the song title “Back
on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image or (ii) the song title
“Hello, I Love You,” the artist name “The Doors,” and the associated cover art image).
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13a

13. The system of

See claim 12, above.
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claim 12,
13b | wherein the data | In the Stingray Music System, the data packet further includes information specifying a screen location

packet further
includes
information
specifying a
screen location
that is associated
with said media
asset identifier.

(e.g., center of the screen) that is associated with said media asset identifier (e.g., identifying the cover art
image for the song “Back on the Chain Gang” or “Hello, | Love You”).
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14a | The system of See claim 12, above.
claim 12,
14b | wherein the In the Stingray Music System, the sound recording is a song (e.g., “Back on the Chain Gang” or “Hello, |

sound recording
is a song that falls
within a
particular
category of
songs, and said
media asset
identifier
identifies a media
asset associated
with the
particular

Love You”) that falls within a particular category of songs (e.g., “Classic Rock” genre), and said media
asset identifier identifies a media asset associated with the particular category (e.g., the “Classic Rock”
genre name and/or the graphic image).
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15a | The system of See claim 12, above.
claim 12,

15b | wherein the video | The video image (e.g., a video image including (i) the song title “Back on the Chain Gang,” and/or the artist
image is encoded | name “Pretenders” and the associated cover art image or (ii) the song title “Hello, I Love You,” and/or the
according to a artist name “The Doors” and the associated cover art image) is encoded according to a Moving Pictures
Moving Pictures | Expert Group (MPEG) standard.
Experts Group
(MPEG)
standard.
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16a | The system of See claim 12, above.
claim 12,

16b | wherein said The media asset identifier identifies a media asset (e.g., a song title, artist name, and/or album cover art
media asset image) associated with the sound recording (e.g., “Back on the Chain Gang” or “Hello, | Love You”).
identifier
identifies a media
asset associated
with the sound
recording.

17a | 17. A method for | The Stingray Music Method, which uses the Stingray Music TV app on AT&T’s U-verse® platform or the

providing a visual
complement to an
audio stream, the
method being
performed by a
music multicast
system for
providing said
audio stream to a
plurality of users
essentially
simultaneously
and comprising:

Stingray Music mobile app on Apple’s i0S platform, is a method for providing a visual complement to an
audio stream (e.g., providing a song title, artist name, and/or album cover image as a visual complement to
an audio stream for a song). The Stingray Music Method is performed by a music multicast system (e.g.,
the Stingray UbiquiCAST broadcast system, including the UbiquiCAST music content origin server, and/or
the AT&T U-verse® system and/or the cellular system and/or a LAN/WAN system) for providing said
audio stream to a plurality of users essentially simultaneously. See, e.g., Stingray Website, “Support,”
available at http://music.stingray.com/en_US/about/support (last accessed Aug. 4, 2016) (“The Stingray
Music website at Stingray Music.tv also has a listing of all songs played in the last 24 hours for each of the
Stingray Music channels.”) (MC-Stingray00119565).
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17b | the music In the Stingray Music Method, the music multicast system automatically selects a song (e.g., a song “Back

multicast system
automatically
selecting a song
from a set of
available songs;

on the Chain Gang” or “Hello, I Love You”) from a set of available songs (e.g., a set of songs for a classic
rock channel).
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17c

the music
multicast system
generating a data
packet based on
the selected song,
the data packet
including a media
asset identifier
identifying a
media asset and
further including
song information
associated with
the selected song,
the song
information
comprising the
title of the song
and the name of
the artist who
recorded the
song;

In the Stingray Music Method, the music multicast system generates a data packet (e.g., an HTML or XML
file) based on the selected song (e.g., the song “Back on the Chain Gang” or “Hello, | Love You”), the data
packet including a media asset identifier identifying a media asset (e.g., a thumbnail cover art image for the
song “Back on the Chain Gang” or “Hello, | Love You”) and further including song information associated
with the selected song (e.g., the song “Back on the Chain Gang” or “Hello, | Love You”), the song
information comprising the title of the song (e.g., “Back on the Chain Gang” or “Hello, | Love You”) and
the name of the artist who recorded the song (e.g., the “Pretenders” or “The Doors™).
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17d | as a result of The Stingray Music Method, as a result of automatically selecting the song, transmits from a first

automatically
selecting the
song,
transmitting,
from a first
transmission
system to a
second
transmission
system, said
audio stream,
wherein said
audio stream

consists of audio

data

transmission system (e.g., the Stingray UbiquiCAST broadcast system, including the UbiquiCAST music

content origin server) to a second transmission system (e.g., the AT&T U-verse® system, a cellular system,
and/or a Wireless Area Network (WAN)/Local Area Network (LAN) system), said audio stream. The audio
stream consists of audio data corresponding to said selected song (e.g., audio data for the song “Back on the

Chain Gang” or “Hello, I Love You”).
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# | 245 Patent Stingray Music System/Method
17e | transmitting the | The Stingray Music Method transmits the data packet (e.g., the HTML or XML file) to a receiving system
data packet to a (e.g., the UbiquiCAST broadcast system and/or the AT&T U-verse® system and/or the cellular system
receiving system, | and/or a LAN/WAN system, including an end-user device running the Stingray Music app).
wherein
17f | the receiving In the Stingray Music Method, the receiving system is configured such that, in response to receiving the

system is
configured such
that, in response
to receiving the
data packet, the
receiving system
automatically
generates a video
image using the
information
included in the
data packet and
automatically
outputs the
generated video
image such that it
is received by a
display device
that is operable to
display the video
image to a user of
the display device
without the user
having to select a
menu item, and

data packet (e.g., the HTML or XML file), the receiving system automatically generates a video image (e.g.,
a video image including (i) the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the
associated cover art image or (ii) the song title “Hello, | Love You,” the artist name “The Doors,” and the
associated cover art image) using the information included in the data packet and automatically outputs the
generated video image such that it is received by a display device (e.g., a television or mobile device) that is
operable to display the video image (e.g., the video image including (i) the song title “Back on the Chain
Gang,” the artist name “Pretenders,” and the associated cover art image or (ii) the song title “Hello, I Love
You,” the artist name “The Doors,” and the associated cover art image) to a user of the display device
without the user having to select a menu item.

49

95

MC-EGLA-000116



Case 1:24-CV-21226-EAEXH%&L5DEHFI g%59-,%?mcEntered onr't:hl‘594g‘13%lt<§r¥t05/20/2025 Page 118 of

ray riggment of the
# | 245 Patent Stingray Music System/Method
17g | the generated In the Stingray music system, the generated video image (e.g., the video image including (i) the song title

video image
includes the song
information
comprising the
title of the song
and the name of
the artist and a
still image
identified by the
media asset
identifier.

“Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image or (ii) the song
title “Hello, I Love You,” the artist name “The Doors,” and the associated cover art image) output by the
receiving system includes the song information comprising the title of the song (e.g., “Back on the Chain
Gang” or “Hello, I Love You”) and the name of the artist (e.g., “Pretenders” or “The Doors”) and a still
image identified by the media asset identifier (e.g., the associated cover art image).
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UNITED STATES PATENT NO. 7,320,025 (““the *025 Patent™)

This portion of Plaintiff’s infringement contentions refers to the Stingray Music TV app that is offered on the AT&T’s U-
verse® platform as exemplary. These contentions apply to all similar Stingray Music products and services as offered on other
platforms® (collectively the “Stingray Music System/Method”).

# | The ’025 Patent Stingray Music System/Method

la | 1. A method, comprising: The Stingray Music Method, which uses the Stingray Music TV app on AT&T’s U-
verse® platform, is a method.

1b | configuring a client system to receive | The Stingray Music Method configures a client system (e.g., an end-user device running

and play music broadcast from a the Stingray Music app coupled to a television) to receive and play music (e.g., the song
broadcast media source through a “Back on the Chain Gang” or “Workin’ for MCA”) broadcast from a broadcast media
broadcast channel; source (e.g., the UbiquiCAST broadcast system operated by Stingray alone or in

conjunction with AT&T U-verse®) through a broadcast channel (e.g., the “Classic
Rock” channel). See, e.g., “Stingray Music Brings All Good Vibes to AT&T U-verse®
Customers,” Oct. 29, 2014, available at
about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed Aug. 4, 2016)
(“the new Stingray Music app, available at no additional charge, will have more than
100 streaming music channels”) (MC-Stingray00119568); Stingray Website,
“Continuous Music Service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016) (“The
Stingray Music continuous music network provides its listeners with a selection of close
to fifty music channels, all commercial-free and uninterrupted, that cover a large variety
of music genres, from rock to pop to jazz, to classical or international, delivered in
pristine quality digital audio.”) (MC-Stingray00119561).

! These platforms include, for example, cable operator, satellite, Internet Protocol television (IPTV), mobile, and/or website platforms.
2
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1c

receiving application data at the client
system, the application data including

In the Stingray Music Method, the client system receives application data that includes a
video identifier identifying a video (e.g., an identifier of a music video for the song

3
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# | The ’025 Patent Stingray Music System/Method
a video identifier identifying a video, | “Close”). The application data is transmitted with the broadcast music (e.g., the song
wherein the application data is “Back on the Chain Gang” or “Workin’ for MCA”).
transmitted with the broadcast music;
1d | while the client system is playing the

broadcast music, (a) enabling a user of
the client system to indicate that the
user desires to view the video and (b)
receiving an indication that the user
desires to view the video;

While the client system is playing the broadcast music (e.g., the song “Workin’ for
MCA?”), the Stingray Music Method (a) enables a user of the client system to indicate
that the user desires to view the video (e.g., the music video for the song “Close”) and
(b) receives an indication that the user desires to view the video (e.g., the music video
for the song “Close”).
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# | The ’025 Patent Stingray Music System/Method
le | in response to receiving the indication, | The Stingray Music Method, in response to receiving the indication (e.g., the indication

automatically ceasing the playing of
the broadcast music, transmitting from
the client system to an on-demand
system the received video identifier,
and establishing an on-demand
session between the on-demand
system and the client system; and

that the user desires to view the music video for the song “Close”), automatically ceases
the playing of the broadcast music (e.g., the song “Workin’ for MCA”), transmits from
the client system to an on-demand system (e.g., the Stingray UbiquiCAST broadcast
system, including the UbiquiCAST music content origin server, and/or the AT&T U-
verse® system) the received video identifier (e.g., the identifier of the music video for
the song “Close”), and establishes an on-demand session between the on-demand system
and the client system. See, e.g., Stingray Music Website “Music Videos on Demand
Service,” available at http://music.stingray.com/en_US/about/MVOD (last accessed
Aug. 6, 2016) (“[t]he Stingray Music service offering now includes Music Videos on
Demand”) (MC-Stingray00119564).
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The ’025 Patent

Stingray Music System/Method

1f

after establishing the on-demand
session, transmitting from the on-
demand system to the client system
the identified video, receiving the
transmitted video at the client system,
and automatically playing the received
video in response to receiving the
transmitted video from the on-demand
system.

The Stingray Music Method, after establishing the on-demand session, transmits from
the on-demand system to the client system the identified video (e.g., the music video for
the song “Close”), receives the transmitted video at the client system, and automatically
plays the received video in response to receiving the transmitted video from the on-
demand system.
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# | The ’025 Patent Stingray Music System/Method
3a | 3. The method of claim 1, further See claim 1, above.
comprising
3b | displaying a button on a display The Stingray Music Method displays a button (e.g., a “play” button for the song entitled

device of the client system while
playing the broadcast music.

“Close”) on a display device of the client system (e.g., a television) while playing the
broadcast music (e.g., the song entitled “Working’ for MCA”).
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# | The ’025 Patent Stingray Music System/Method
4a | 4. The method of claim 3, See claim 3, above.
4b | wherein the user indicates that the In the Stingray Music Method, the user indicates that the user desires to view the video

user desires to view the video by
activating the button.

by activating the button (e.g., the user activates the “play” button for the song entitled
“Close”).
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The ’025 Patent

Stingray Music System/Method

8a

8. A video-on-demand method
comprising,

The Stingray Music Method, which uses the Stingray Music TV app on AT&T’s U-
verse® platform, is a video-on-demand method. See, e.g., Stingray Music Website
“Music Videos on Demand Service,” available at
http://music.stingray.com/en_US/about/MVOD (last accessed Aug. 6, 2016) (“[t]he
Stingray Music service offering now includes Music Videos on Demand”) (MC-
Stingray00119564).
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Stingray Music System/Method

8b

receiving at an on-demand system
information indicating that a user
desires to view a selected video;

The Stingray Music Method receives, at on-demand system (e.g., the Stingray
UbiquiCAST broadcast system, including the UbiquiCAST music content origin server,
and/or the AT&T U-verse® system), information indicating that a user desires to view a
selected video (e.g., information indicating that a user desires to view a selected music

10
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# | The ’025 Patent Stingray Music System/Method
video for the song entitled “Close” in the form of information indicating that the user
desires to create a playlist the music video for the song entitled “Close”).
8c | creating a playlist, wherein the playlist

includes a plurality of media assets,
including one media asset
corresponding to the selected video;

The Stingray Music Method creates a playlist (e.g., a playlist entitled “p1”). The playlist
includes a plurality of media assets (e.g., music videos for songs entitled “Close” and
“The New Cupid”), which include one media asset corresponding to the selected video
(e.g., the music video for the song entitled “Close™).

11
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8d | transmitting to a client system a media | The Stingray Music Method transmits to a client system (e.g., an end-user device

asset listed in the playlist;

running the Stingray Music app coupled to a television) a media asset (e.g., the music

14
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video for the song entitled “Close”) listed in the playlist (e.g., the playlist entitled “p1”).
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8e | transmitting to the client system a The Stingray Music Method transmits to the client system a video identifier (e.g., a

video identifier while transmitting to
the client system the media asset;

thumbnail identifying a music video for the song entitled “Hello”) while transmitting to
the client system the media asset (e.g., the music video for the song entitled “Close,”
which continues to play at the top center of the Stingray Music app screen).

16
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8f | while the client system is playing the

media asset, (a) enabling a user of the
client system to indicate that the user
desires to view the video identified by
the video identifier and (b) receiving
an indication that the user desires to
view the video;

The Stingray Music Method, while the client system is playing the media asset (e.g., the
music video for the song entitled “Close,” which plays at the top center of the Stingray
Music app screen), (a) enables a user of the client system to indicate that the user desires
to view the video identified by the video identifier (e.g., the music video for the song
entitled “Hello”) and (b) receives an indication that the user desires to view the video
(e.g., the music video for the song entitled “Hello”).
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89

receiving from the client system a
message including the video
identifier, wherein the message is
received while at least a portion of the
media asset is being transmitted to the
client system; and

The Stingray Music Method receives from the client system a message including the
video identifier (e.g., the video identifier for the music video for the song entitled
“Hello™). The message is received while at least a portion of the media asset is being
transmitted to the client system (e.g., while at least a portion of the music video for the
song entitled “Close” plays at the top center of the Stingray Music app screen).
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The ’025 Patent

Stingray Music System/Method

8h

in response to receiving the message
from the client system, ceasing
transmitting the media asset and
transmitting the video identified by
the video identifier.

The Stingray Music Method, in response to receiving the message from the client
system, ceases transmitting the media asset (e.g., the music video for the song entitled
“Close”) and transmits the video identified by the video identifier (e.g., the music video
for the song entitled “Hello”).
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UNITED STATES PATENT NO. 9,351,045 (*‘the *045 Patent™)

This portion of Plaintiff’s infringement contentions refers to the Stingray Music TV app that is offered on the AT&T’s U-
verse® platform as exemplary. These contentions apply to all similar Stingray Music products and services as offered on other
platforms® (collectively the “Stingray Music System/Method”).

# | ’045 Patent Stingray Music System/Method
la | 1. A video-on-demand method, The Stingray Music Method, which uses the Stingray Music TV app on AT&T’s U-
comprising: verse® platform, is a video-on-demand method. See, e.g., Stingray Music Website

“Music Videos on Demand Service,” available at
http://music.stingray.com/en_US/about/MVOD (last accessed Aug. 6, 2016) (“[t]he
Stingray Music service offering now includes Music Videos on Demand”) (MC-
Stingray00119564).

! These platforms include, for example, cable operator, satellite, Internet Protocol television (IPTV), mobile, and/or website platforms.
2
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# | 045 Patent Stingray Music System/Method
1b | creating a playlist, wherein the The Stingray Music Method creates a playlist (e.g., a playlist entitled “p1”). The

playlist comprises a set of media
asset identifiers selected by a user of
a client system,

playlist comprises a set of media asset identifiers (e.g., song names identifying
music videos for songs entitled “Close” and “The New Cupid”) selected by a user of
a client system (e.g., an end-user device running the Stingray Music app coupled to
a television).
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’045 Patent

Stingray Music System/Method

1c

each media asset identifier included
in the set of media asset identifiers
identifying a media asset;

In the Stingray Music Method, each media asset identifier included in the set of
media asset identifiers identifies a media asset (e.g., each of the song names in the
playlist entitled “p1” identifies a music video for a song entitled “Close” or “The

New Cupid”).
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045 Patent

Stingray Music System/Method

1d

receiving information transmitted by
the client system, the information
indicating that a user of the client
system desires to view a media asset
identified by a media asset identifier
included in the playlist;

The Stingray Music Method receives information transmitted by the client system,
the information indicating that a user of the client system desires to view a media
asset (e.g., the music video for the song entitled “Close”) identified by a media asset
identifier (e.g., the song name identifying a music video for the song entitled
“Close”) included in the playlist (e.g., the playlist entitled “p1”).
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045 Patent
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le

in response to receiving the
information, transmitting to the
client system the media asset desired
by the user;

The Stingray Music Method, in response to receiving the information, transmits to
the client system the media asset desired by the user (e.g., the music video for the

song entitled “Close™).
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’045 Patent
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1f

transmitting to the client system a
video identifier while transmitting to
the client system the desired media
asset, the video identifier identifying
a video;

The Stingray Music Method transmits to the client system a video identifier (e.g., a
thumbnail image identifying a music video for the song entitled “Hello) while
transmitting to the client system the desired media asset (e.g., the music video for
the song entitled “Close,” which continues to play at the top center of the Stingray
Music app screen), the video identifier identifying a video (e.g., the music video for
the song entitled “Hello™).
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1g | while the client system is playing the | The Stingray Music Method, while the client system is playing the desired media

desired media asset enabling the user
of the client system to indicate that
the user desires to view the video
identified by the video identifier,
and then receiving from the client
system a message comprising
information indicating that the user
desires to view the video identified
by the video identifier, wherein the
message is received while at least a
portion of the media asset is being
transmitted to the client system; and

asset (e.g., the music video for the song entitled “Close,” which plays at the top
center of the Stingray Music app screen), enables the user of the client system to
indicate that the user desires to view the video identified by the video identifier (e.g.,
the music video for the song entitled “Hello). The Stingray Music Method then
receives from the client system a message comprising information indicating that the
user desires to view the video identified by the video identifier (e.g., the music video
for the song entitled “Hello”). The message is received while at least a portion of
the media asset is being transmitted to the client system (e.g., while at least a portion
of the music video for the song entitled “Close” plays at the top center of the
Stingray Music app screen).
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1h

in response to receiving the message
from the client system, ceasing
transmitting to the client system the
media asset and transmitting to the
client system video data
corresponding to the video identified
by the video identifier.

The Stingray Music Method, in response to receiving the message from the client
system, ceases transmitting to the client system the media asset (e.g., the music
video for the song entitled “Close”) and transmits to the client system video data
corresponding to the video identified by the video identifier (e.g., video data

corresponding to the music video for the song entitled “Hello”).

11
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2a | The video-on-demand method of See claim 1, above.
claim1
2b | wherein the client system comprises | In the Stingray Music Method, the client system (e.g., an end-user device running

a set-top-box and a television
connected to the set-top-box.

the Stingray Music app coupled to a television) comprises a set-top-box and a

television connected to the set-top-box.
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3a | The video-on-demand method of See claim 1, above.
claim 1,
3b | wherein each said media asset In the Stingray Music Method, each media asset identifier identifies a music video
identifier identifies a music video. (e.g., song names identifying music videos for songs entitled “Close” and “The New
Cupid”).
4a | The video-on-demand method of See claim 1, above.
claim 1,
4b | wherein the video is a music video. | In the Stingray Music System, the video is a music video (e.g., the music video for
the song “Close”).
5a | The video-on-demand method of See claim 1, above.
claim 1, further comprising:
5b | selecting a song for one of a The Stingray Music Method selects a song (e.g., the song “Back on the Chain Gang”

plurality of music channels, the one

or “Workin’ for MCA”) for one of a plurality of music channels (e.g., a “Classic

13
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of the plurality of music channels Rock” channel). See, e.g., “Stingray Music Brings All Good Vibes to AT&T U-
being associated with a genre of verse Customers,” Oct. 29, 2014, available at

music; about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed Aug. 4,

2016) (“the new Stingray Music app, available at no additional charge, will have
more than 100 streaming music channels”) (MC-Stingray00119568); Stingray
Website, “Continuous Music Service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016)
(“The Stingray Music continuous music network provides its listeners with a
selection of close to fifty music channels, all commercial-free and uninterrupted,
that cover a large variety of music genres, from rock to pop to jazz, to classical or
international, delivered in pristine quality digital audio.”) (MC-Stingray00119561).
The one of the plurality of music channels (e.g., the “Classic Rock” channel) is
associated with a genre of music (e.g., the classic rock genre).

14
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transmitting simultaneously to a
plurality of client systems audio data
corresponding to the selected song,
wherein each of the plurality of
client systems is configured to use
the audio data to play the song so
that each user of each of the plurality
of client systems can listen to the
song, and the plurality of client
systems comprises the first recited
client system and a second client
system;

The Stingray Music Method transmits simultaneously to a plurality of client systems
(e.g., end-user devices running the Stingray Music app coupled to televisions) audio
data corresponding to the selected song (e.g., the song “Back on the Chain Gang” or
“Workin’ for MCA”). See, e.g., Stingray Website, “Support,” available at
http://music.stingray.com/en_US/about/support (last accessed Aug. 4, 2016) (“The
Stingray Music website at Stingray Music.tv also has a listing of all songs played in
the last 24 hours for each of the Stingray Music channels.”) (MC-
Stingray00119565). Each of the plurality of client systems is configured to use the
audio data to play the song (e.qg., the song “Back on the Chain Gang” or “Workin’
for MCA”) so that each user of each of the plurality of client systems can listen to
the song. See id. The plurality of client systems includes a first client system and a
second client system (e.g., first and second end-user devices running the Stingray
Music app coupled to televisions).
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5d

while transmitting the audio data to
the plurality of client systems,
transmitting to the second client

The Stingray Music Method, while transmitting the audio data (e.g., the audio data
for the song “Workin’ for MCA?”) to the plurality of client systems, transmits to the
second client system a second video identifier identifying a video (e.g., a thumbnail

16
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system a second video identifier identifying a music video for the song “Close”).
identifying a second video;
5e | while the second client system is The Stingray Music Method, while the second client system is playing the song

playing the song enabling the user of
the second client system to indicate
that the user desires to view the
second video identified by the
second video identifier, and then
receiving from the second client
system a message comprising
information indicating that the user
desires to view the second video
identified by the second video
identifier, wherein the message is
received while at least a portion of
the audio data is being transmitted to
the second client system; and

(e.g., the song “Workin’ for MCA?”), enables the user of the second client system to
indicate that the user desires to view the second video identified by the second video
identifier (e.g., the music video for the song “Close”). The Stingray Music Method
then receives from the second client system a message comprising information
indicating that the user desires to view the second video identified by the second
video identifier (e.g., the music video for the song “Close”). The message is
received while at least a portion of the audio data (e.g., the audio data for the song
“Workin’ for MCA”) is being transmitted to the first client system.
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5f

in response to receiving the message
from the second client system,
transmitting to the second client
system video data corresponding to
the second video identified by the
second video identifier.

The Stingray Music Method, in response to receiving the message from the second
client system, transmits to the second client system video data corresponding to the
video identified by the video identifier (e.g., video data corresponding to the music
video for the song “Close”).

18
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6a

6. A video-on-demand system, the
video on demand system
comprising:

The Stingray Music System, which includes the Stingray Music TV app on AT&T’s
U-verse® platform, is a video-on-demand system. See, e.g., Stingray Music
Website “Music Videos on Demand Service,” available at
http://music.stingray.com/en_US/about/MVOD (last accessed Aug. 6, 2016) (“[t]he
Stingray Music service offering now includes Music Videos on Demand”) (MC-
Stingray00119564).
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6b | a transmitter; The Stingray Music System comprises a transmitter.
6c | areceiver; and The Stingray Music System comprises a receiver.
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6d | a computer system coupled to the The Stingray Music System comprises a computer system coupled to the transmitter
transmitter and the receiver, wherein | and the receiver, and the computer system is configured to perform a method.
the computer system is configured to
perform a method comprising:

6e | creating a playlist, wherein the The computer system of the Stingray Music System creates a playlist (e.g., a playlist

playlist comprises a set of media
asset identifiers selected by a user of
a client system,

entitled “p1”). The playlist comprises a set of media asset identifiers (e.g., media
asset identifiers identifying music videos for songs entitled “Close” and “The New
Cupid”) selected by a user of a client system (e.g., an end-user device running the
Stingray Music app coupled to a television).
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6f

each media asset identifier included
in the set of media asset identifiers

In the Stingray Music System, each media asset identifier included in the set of
media asset identifiers identifies a media asset (e.g., each of the song names in the

23
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identifying a media asset; playlist entitled “p1” identifies a music video for a song entitled “Close” or “The
New Cupid”).
6g | in response to receiving from the The computer system of the Stingray Music System, in response to receiving from

client system information indicating
that a user of the client system
desires to view a media asset
identified by a media asset identifier
included in the playlist, transmitting
to the client system the media asset
desired by the user;

the client system information indicating that a user of the client system desires to
view a media asset (e.g., the music video for the song entitled “Close”) identified by
a media asset identifier (e.g., the song name identifying the music video for the song
entitled “Close”) included in the playlist (e.g., the playlist entitled “p1”), transmits
to the client system the media asset desired by the user (e.g., the music video for the

song entitled “Close”).
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6h

transmitting to the client system a
video identifier while transmitting to
the client system the desired media
asset, the video identifier identifying

The computer system of the Stingray Music System transmits to the client system a
video identifier (e.g., a thumbnail identifying a music video for the song entitled
“Hello™) while transmitting to the client system the desired media asset (e.g., the
music video for the song entitled “Close,” which continues to play at the top center
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a video; of the Stingray Music app screen), the video identifier identifying a video (e.g., the
music video for the song entitled “Hello”).
6i | while the client system is playing the | The computer system of the Stingray Music System, while the client system is

desired media asset enabling the user
of the client system to indicate that
the user desires to view the video
identified by the video identifier,

and

playing the desired media asset (e.g., the music video for the song entitled “Close,”
which plays at the top center of the Stingray Music app screen), enables the user of
the client system to indicate that the user desires to view the video identified by the
video identifier (e.g., the music video for the song entitled “Hello™).
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6

then in response to receiving from
the client system a message
comprising information indicating
that the user desires to view the
video identified by the video
identifier, ceasing transmitting to the
client system the media asset and
transmitting to the client system
video data corresponding to the
video identified by the video
identifier.

The computer system of the Stingray Music System then, in response to receiving
from the client system a message comprising information indicating that the user
desires to view the video identified by the video identifier (e.g., the music video for
the song entitled “Hello™), ceases transmitting to the client system the media asset
(e.g., the music video for the song entitled “Close”) and transmits to the client
system video data corresponding to the video identified by the video identifier (e.g.,
video data corresponding to the music video for the song entitled “Hello”).

27

144 MC-EGLA-000165



ment o

Case 1:24-cv-21226-EA E)I?hOBL{rReg{I %t red o on ﬂ.hSDOQé)&k? (%5/20/2025 Page 167 of

# | 045 Patent Stingray Music System/Method
7a | The video-on-demand system of See claim 6, above.
claim 6,
7b | wherein the client system comprises | In the Stingray Music System, the client system (e.g., the end-user device running

a set-top-box and a television
connected to the set-top-box.

the Stingray Music TV app coupled to a television) comprises a set-top-box and a

television connected to the set-top-box.
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8a | The video-on-demand system of See claim 6, above.
claim 6,
8b | wherein each said media asset In the Stingray Music System, each media asset identifier identifies a music video
identifier identifies a music video. (e.g., song names identifying music videos for songs entitled “Close” and “The New
Cupid”).
9a | The video-on-demand system of See claim 6, above.
claim 6,
9b | wherein the video is a music video. | In the Stingray Music System, the video is a music video (e.g., the music video for
the song “Close”).
10a | 10. The video-on-demand system of | See claim 6, above.

claim 6, wherein the method further
comprises:
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10b | selecting a song for one of a The Stingray Music System provides access to a plurality of streaming music
plurality of music channels, the one | channels. See, e.g., “Stingray Music Brings All Good Vibes to AT&T U-verse
of the plurality of music channels Customers,” Oct. 29, 2014, available at
being associated with a genre of about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed Aug. 4,
music; 2016) (“the new Stingray Music app, available at no additional charge, will have

more than 100 streaming music channels”) (MC-Stingray00119568); Stingray
Website, “Continuous Music Service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016)
(“The Stingray Music continuous music network provides its listeners with a
selection of close to fifty music channels, all commercial-free and uninterrupted,
that cover a large variety of music genres, from rock to pop to jazz, to classical or
international, delivered in pristine quality digital audio.”) (MC-Stingray00119561).
The Stingray Music system selects a song (e.g., the song “Back on the Chain Gang”
or “Workin’ for MCA”) for one of a plurality of music channels (e.g., a “Classic
Rock” channel). The one of the plurality of music channels (e.g., the “Classic
Rock” channel) is associated with a genre of music (e.g., the classic rock genre).
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10c

transmitting simultaneously to a
plurality of client systems audio data
corresponding to the selected song,
wherein each of the plurality of
client systems is configured to use
the audio data to play the song so
that each user of each of the plurality
of client systems can listen to the
song, and the plurality of client
systems comprises the first recited
client system and a second client
system;

The Stingray Music System transmits simultaneously to a plurality of client systems
(e.g., end-user devices running the Stingray Music app coupled to a television) audio
data corresponding to the selected song (e.g., the song “Back on the Chain Gang” or
“Workin’ for MCA”). See, e.g., Stingray Website, “Support,” available at
http://music.stingray.com/en_US/about/support (last accessed Aug. 4, 2016) (“The
Stingray Music website at Stingray Music.tv also has a listing of all songs played in
the last 24 hours for each of the Stingray Music channels.”) (MC-
Stingray00119565). Each of the plurality of client systems is configured to use the
audio data to play the song (e.g., the song “Back on the Chain Gang” or “Workin’
for MCA”) so that each user of each of the plurality of client systems can listen to
the song. See id. The plurality of client systems includes a first client system and a
second client system (e.qg., first and second end-user devices running the Stingray
Music app coupled to televisions).
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10d

while transmitting the audio data to
the plurality of client systems,
transmitting to the second client

The Stingray Music System, while transmitting the audio data (e.g., the audio data
for the song “Workin’ for MCA?”) to the plurality of client systems, transmits to the
second client system a second video identifier identifying a video (e.g., a thumbnail
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system a second video identifier identifying a music video for the song “Close”).
identifying a second video;
10e | while the second client system is The Stingray Music System, while the second client system is playing the song (e.g.,

playing the song enabling the user of
the second client system to indicate
that the user desires to view the
second video identified by the
second video identifier, and then in
response to receiving from the
second client system a message
comprising information indicating
that the user desires to view the
second video identified by the
second video identifier, transmitting
to the second client system video
data corresponding to the second
video identified by the second video

the song “Workin’ for MCA”), enables the user of the second client system to
indicate that the user desires to view the second video identified by the second video
identifier (e.g., the music video for the song “Close”). The Stingray Music System
then receives from the second client system a message comprising information
indicating that the user desires to view the second video identified by the second
video identifier (e.g., the music video for the song “Close™). The Stingray Music
System transmits to the second client system (e.g., the second device running the
Stingray Music app) video data corresponding to the second video identified by the
second video identifier (e.g., video data corresponding to the music video for the
song “Close”).
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identifier.
11a | 11. A video-on-demand method, The Stingray Music Method, which uses the Stingray Music TV app on AT&T’s U-

comprising: verse® platform, is a video-on-demand method. See, e.g., Stingray Music Website
“Music Videos on Demand Service,” available at
http://music.stingray.com/en_US/about/MVOD (last accessed Aug. 6, 2016) (“[t]he
Stingray Music service offering now includes Music Videos on Demand”) (MC-
Stingray00119564).
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11b | selecting a song for one of a The Stingray Music Method provides access to a plurality of streaming music
plurality of music channels, the one | channels. See, e.g., “Stingray Music Brings All Good Vibes to AT&T U-verse
of the plurality of music channels Customers,” Oct. 29, 2014, available at
being associated with a genre of about.att.com/story/stingray _music_app_on_uverse_tv.html (last accessed Aug. 4,
35
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music; 2016) (“the new Stingray Music app, available at no additional charge, will have

more than 100 streaming music channels”) (MC-Stingray00119568); Stingray
Website, “Continuous Music Service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016)
(“The Stingray Music continuous music network provides its listeners with a
selection of close to fifty music channels, all commercial-free and uninterrupted,
that cover a large variety of music genres, from rock to pop to jazz, to classical or
international, delivered in pristine quality digital audio.”) (MC-Stingray00119561).
The Stingray Music Method selects a song (e.g., the song “Back on the Chain Gang”
or “Workin’ for MCA”) for one of a plurality of music channels (e.g., a “Classic
Rock” channel). The one of the plurality of music channels (e.g., the “Classic
Rock” channel) is associated with a genre of music (e.g., the classic rock genre).
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11c

transmitting simultaneously to a
plurality of client systems audio data
corresponding to the selected song,
wherein each of the plurality of
client systems is configured to use
the audio data to play the song so
that each user of each of the plurality
of client systems can listen to the
song, and the plurality of client
systems includes a first client system
and a second client system;

The Stingray Music Method transmits simultaneously to a plurality of client systems
(e.g., end-user devices running the Stingray Music app coupled to a television) audio
data corresponding to the selected song (e.g., the song “Back on the Chain Gang” or
“Workin’ for MCA”). See, e.g., Stingray Website, “Support,” available at
http://music.stingray.com/en_US/about/support (last accessed Aug. 4, 2016) (“The
Stingray Music website at Stingray Music.tv also has a listing of all songs played in
the last 24 hours for each of the Stingray Music channels.”) (MC-
Stingray00119565). Each of the plurality of client systems is configured to use the
audio data to play the song (e.g., the song “Back on the Chain Gang” or “Workin’
for MCA”) so that each user of each of the plurality of client systems can listen to
the song. See id. The plurality of client systems includes a first client system and a
second client system (e.qg., first and second end-user devices running the Stingray
Music app coupled to televisions).
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11d

while transmitting the audio data to
the plurality of client systems,
transmitting to the first client system

The Stingray Music Method, while transmitting the audio data (e.g., the audio data
for the song “Workin’ for MCA?”) to the plurality of client systems, transmits to the
first client system a video identifier identifying a video (e.g., a thumbnail identifying
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a video identifier identifying a a music video for the song “Close”).
video;
11e | while the first client system is The Stingray Music Method, while the first client system is playing the song (e.g.,

playing the song enabling the user of
the first client system to indicate that
the user desires to view the video
identified by, the video identifier
and then receiving from the first
client system a message comprising
information indicating that the user
desires to view the video identified
by the video identifier, wherein the
message is received while at least a
portion of the audio data is being
transmitted to the first client system;
and

the song “Workin” for MCA”), enables the user of the first client system to indicate
that the user desires to view the video identified by the video identifier (e.g., the
music video for the song “Close™). The Stingray Music Method then receives from
the first client system a message comprising information indicating that the user
desires to view the video identified by the video identifier (e.g., the music video for
the song “Close”). The message is received while at least a portion of the audio data
(e.g., the audio data for the song “Workin’ for MCA”) is being transmitted to the
first client system.
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in response to receiving the message
from the first client system,
transmitting to the first client system
video data corresponding to the
video identified by the video
identifier.

The Stingray Music Method, in response to receiving the message from the first
client system, transmits to the first client system video data corresponding to the
video identified by the video identifier (e.g., video data corresponding to the music

video for the song “Close”).
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12a | The video-on-demand method of See claim 11, above.
claim 11,
12b | wherein the first client system In the Stingray Music Method, the client system (e.g., an end-user device running

comprises a set-top-box and a
television connected to the set-top-
box.

the Stingray Music app coupled to a television) comprises a set-top-box and a

television connected to the set-top-box.
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13a | The video-on-demand method of See claim 11, above.
claim 11,
13b | wherein the video is a music video. | In the Stingray Music Method, the video is a music video (e.g., the music video for
the song “Close™).
14a | The video-on-demand method of See claim 11, above.
claim 11, further comprising
14b | creating a playlist, wherein the The Stingray Music Method creates a playlist (e.g., a playlist entitled “p1”). The

playlist comprises a set of media
asset identifiers selected by a user of
the second client system, each media
asset identifier included in the set of
media asset identifiers identifying a
media asset.

playlist comprises a set of media asset identifiers (e.g., song names identifying
music videos for songs entitled “Close” and “The New Cupid”) selected by a user of
the second client system, each media asset identifier included in the set of media
asset identifiers identifying a media asset (e.g., song names identifying music videos
for songs entitled “Close” and “The New Cupid”).
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15a | The video-on-demand method of See claim 14, above.
claim 14, further comprising:

15b | receiving information transmitted by | The Stingray Music Method receives information transmitted by the second client
the second client system, the system, the information indicating that the user of the second client system desires
information indicating that the user | to view a media asset identified by a media asset identifier included in the playlist
of the second client system desires (e.g., the music video for the song entitled “Hello”).
to view a media asset identified by a
media asset identifier included in the
playlist;
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15¢

in response to receiving the
information, transmitting to the
second client system the media asset
desired by the user.

The Stingray Music Method, in response to receiving the message from the client
system, transmits to the client system video data corresponding to the video
identified by the video identifier (e.g., video data corresponding to the music video

for the song entitled “Hello™).
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16a | 16. A video-on-demand system, the | The Stingray Music System, which includes the Stingray Music TV app on AT&T’s
video on demand system U-verse® platform, is a video-on-demand system. See, e.g., Stingray Music
comprising: Website “Music Videos on Demand Service,” available at
http://music.stingray.com/en_US/about/MVOD (last accessed Aug. 6, 2016) (“[t]he
Stingray Music service offering now includes Music Videos on Demand”) (MC-
Stingray00119564).
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16b | a transmitter; The Stingray Music System comprises a transmitter.
16¢ | a receiver; and The Stingray Music System comprises a receiver.
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16d | a computer system coupled to the The Stingray Music System comprises a computer system coupled to the transmitter
transmitter and the receiver, wherein | and the receiver, and the computer system is configured to perform a method.
the computer system is configured to
perform a method comprising:
16e | selecting a song for one of a The computer system of the Stingray Music System selects a song (e.g., the song

plurality of music channels, the one
of the plurality of music channels
being associated with a genre of
music;

“Back on the Chain Gang” or “Workin’ for MCA”) for one of a plurality of music
channels (e.g., the “Classic Rock” channel). See, e.g., “Stingray Music Brings All
Good Vibes to AT&T U-verse Customers,” Oct. 29, 2014, available at
about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed Aug. 4,
2016) (“the new Stingray Music app, available at no additional charge, will have
more than 100 streaming music channels”) (MC-Stingray00119568); Stingray
Website, “Continuous Music Service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed Aug. 4, 2016)
(“The Stingray Music continuous music network provides its listeners with a
selection of close to fifty music channels, all commercial-free and uninterrupted,
that cover a large variety of music genres, from rock to pop to jazz, to classical or
international, delivered in pristine quality digital audio.”) (MC-Stingray00119561).
The one of the plurality of music channels (e.g., the “Classic Rock” channel) is
associated with a genre of music (e.g., the classic rock genre).

49

166 MC-EGLA-000187



Case 1:24-cv-21226-EA g)(

RIRATSTRGray's FRlGamenior AR a5 k@ 20/2025 Page 189 of

’045 Patent

Stingray Music System/Method

16f

transmitting simultaneously to a

The computer system of the Stingray Music System transmits simultaneously to a
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plurality of client systems audio data
corresponding to the selected song,
wherein each of the plurality of
client systems is configured to use
the audio data to play the song so
that each user of each of the plurality
of client systems can listen to the
song, and the plurality of client
systems includes a first client system
and a second client system;

plurality of client systems (e.g., end-user devices running the Stingray Music app
coupled to a television) audio data corresponding to the selected song (e.g., the song
“Back on the Chain Gang” or “Workin’ for MCA”). See, e.g., Stingray Website,
“Support,” available at http://music.stingray.com/en_US/about/support (last
accessed Aug. 4, 2016) (“The Stingray Music website at Stingray Music.tv also has
a listing of all songs played in the last 24 hours for each of the Stingray Music
channels.”) (MC-Stingray00119565). Each of the plurality of client systems is
configured to use the audio data to play the song (e.g., the song “Back on the Chain
Gang” or “Workin’ for MCA”) so that each user of each of the plurality of client
systems can listen to the song. See id. The plurality of client systems includes a
first client system and a second client system (e.g., first and second end-user devices
running the Stingray Music app and coupled to a television).
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169

while transmitting the audio data to
the plurality of client systems,
transmitting to the first client system
a video identifier identifying a
video;

The computer system of the Stingray Music System, while transmitting the audio
data (e.g., the audio data for the song “Workin’ for MCA”) to the plurality of client
systems, transmits to the first client system (e.g., the first device running the
Stingray Music app) a video identifier identifying a video (e.g., a thumbnail
identifying a music video for the song “Close”).
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16h

while the first client system is
playing the song enabling the user of
the first client system to indicate that
the user desires to view the video
identified by the video identifier,
and then in response to receiving
from the first client system a
message comprising information
indicating that the user desires to
view the video identified by the
video identifier, transmitting to the
first client system video data
corresponding to the video identified
by the video identifier.

The computer system of the Stingray Music System, while the first client system is
playing the song (e.g., the song “Workin’ for MCA”) enables the user of the first
client system to indicate that the user desires to view the video identified by the
video identifier (e.g., the music video for the song “Close™). The computer system
of the Stingray Music System then, in response to receiving from the first client
system a message comprising information indicating that the user desires to view the
video identified by the video identifier (e.g., the music video for the song “Close™),
transmits to the first client system video data corresponding to the video identified
by the video identifier (e.g., video data corresponding to the music video for the
song “Close”).
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17a

17. The video-on-demand system of
claim 16

See claim 16, above.
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17b | wherein the first client system In the Stingray Music System, the client system (e.g., the end-user device running
comprises a set-top-box and a the Stingray Music app coupled to a television) comprises a set-top-box and a
television connected to the set-top- | television connected to the set-top-box.
box.

18a | 18. The video-on-demand system of | See claim 16, above.
claim 16,

18b | wherein the video is a music video. | In the Stingray Music System, the video is a music video (e.g., the music video for

the song “Close”).

19a | 19. The video-on-demand system of | See claim 16, above.
claim 16,

19b | wherein the method further The Stingray Music System creates a playlist (e.g., a playlist entitled “p1”). The

comprises creating a playlist,
wherein the playlist comprises a set
of media asset identifiers selected by
a user of the second client system,

playlist comprises a set of media asset identifiers (e.g., song names identifying
music videos for songs entitled “Close” and “The New Cupid”) selected by a user of
the second client system, each media asset identifier included in the set of media
asset identifiers identifying a media asset (e.g., song names identifying music videos

55

172

MC-EGLA-000193



Case 1:24-cv-21226-EA %(%%meﬂts%%%'r%yg/’s %%gﬁggm%rﬁ tFoLér% E%ﬂ%k]ggtgﬁ(ZOIZO% Page 195 of

045 Patent

Stingray Music System/Method

each media asset identifier included
in the set of media asset identifiers
identifying a media asset.

for songs entitled “Close” and “The New Cupid”).
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20a | 20. The video-on-demand system of | See claim 19, above.
claim 19,
20b | wherein the method further In response to receiving from the second client system information indicating that a

comprises, in response to receiving
from the second client system
information indicating that a user of
the second client system desires to
view a media asset identified by a
media asset identifier included in the
playlist, transmitting to the second
client system the media asset desired
by the user.

user of the second client system desires to view a media asset identified by a media
asset identifier included in the playlist (e.g., an indication to view the music video
for the song entitled “Close™), the Stingray Music System transmits to the second
client system the media asset desired by the user (e.g., the music video for the song
entitled “Close™).
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UNITED STATES PATENT NO. 9,414,121 (*the *121 Patent™)

This portion of Plaintiff’s infringement contentions refers to the Stingray Music TV app that is offered on the AT&T’s U-
verse® platform as exemplary. These contentions apply to all similar Stingray Music products and services as offered on other
platforms® (collectively the “Stingray Music System/Method”).

# |’121 Patent Stingray Music System/Method

la | A system for providing an on-demand, The Stingray Music System, which includes the Stingray Music TV app on AT&T’s U-
personalized media service and a verse® platform, is a system for providing an on-demand, personalized media service
broadcast service to a set-top-box, and a broadcast service to a set-top-box. See, e.g., Stingray Music Website “Music
comprising: Videos on Demand Service,” available at

http://music.stingray.com/en_US/about/MVOD (last accessed August 5, 2016) (“[t]he
Stingray Music service offering now includes Music Videos on Demand”) (MC-
Stingray00119564); Stingray Music Website “Distribute Stingray Music,” available at
http://music.stingray.com/en_US/about/distribute (last accessed August 4, 2016) (“All
of the Stingray Music services are delivered using Stingray's proprietary UbiquiCAST
broadcast infrastructure. This advanced, next-generation server technology allows for
customization of services for specific customers.”) (MC-Stingray00119562).

! These platforms include, for example, cable operator, satellite, Internet Protocol television (IPTV), mobile, and/or website platforms.
2
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1b

a distribution network, wherein the set-
top-box is connected to the distribution
network; and

The Stingray Music System includes/uses a distribution network (e.g., AT&T’s U-
verse® distribution network). The set-top-box is connected to the distribution network.
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a distribution system including a
transmission system operable to transmit
via the distribution network a media
channel comprising a stream of audio
and video data, wherein

The Stingray Music System transmits a plurality of media channels. See, e.g., AT&T
Newsroom “Stingray Music Brings All Good Vibes to AT&T U-verse Customers”
(Oct. 29, 2014), available at
about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed August 4,
2016) (“the new Stingray Music app, available at no additional charge, will have more
than 100 streaming music channels”) (MC-Stingray00119568); Stingray Music website
“Continuous music service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed August 4, 2016)
(“The Stingray Music continuous music network provides its listeners with a selection
of close to fifty music channels, all commercial-free and uninterrupted, that cover a
large variety of music genres, from rock to pop to jazz, to classical or international,
delivered in pristine quality digital audio.”) (MC-Stingray00119561).

The Stingray Music System includes/uses a distribution system including a
transmission system operable to transmit via the distribution network (e.g., AT&T’s U-
verse® distribution network) a media channel (e.g., a “Classic Rock” media channel)
comprising a stream of audio and video data (e.g., audio data for the song “Back on the
Chain Gang” or “Workin’ for MCA” and video data including song title, artist name,
and album art data).
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1d

the set-top-box is operable to: (1) receive
the media channel via the distribution
network,

In the Stingray Music System, the set-top-box is operable to receive the media channel
(e.g., a “Classic Rock” media channel) via the distribution network.
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# | ’121 Patent Stingray Music System/Method
le | (2) reproduce the stream of audio data In the Stingray Music system, the set-top-box is operable to reproduce the stream of
included in the received media channel audio data (e.g., audio data for the song “Back on the Chain Gang” or “Workin’ for
for a user of the client system to hear, MCA”) included in the received media channel (e.g., the “Classic Rock” media
channel) for a user of the client system (e.g., the device running the Stingray Music
app) to hear.
1f | (3) display video corresponding to the In the Stingray Music System, the set-top-box is operable to display video

stream of video data included in the
received media channel on a display
device for the user to see,

corresponding to the stream of video data (e.g., video corresponding to the song title,
artist name, and album art data for the song “Back on the Chain Gang” or “Workin’ for
MCA”) included in the received media channel (e.g., the “Classic Rock” media
channel) on a display device for the user to see.
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19 | (4) receive via the distribution network In the Stingray Music System, the set-top-box is operable to receive via the distribution

video identifier information comprising
an identifier for identifying an available
on-demand video while displaying on
the display device the video
corresponding to the stream of video
data included in the received media
channel,

network video identifier information comprising an identifier (e.g., a thumbnail or title
identifying a music video for the song entitled “Close”) for identifying an available on-
demand video (e.g., the music video for the song entitled “Close”) while displaying on
the display device the video corresponding to the stream of video data (e.g., the video
corresponding to the song title, artist name, and album art data) included in the
received media channel (e.g., the “Classic Rock” media channel).

183 MC-EGLA-000204



Case l:24-cv-21226-%(h|188%{r§ﬁrr]16r%§95-}r%ﬂrI]EgréteE%g oq‘r{h'fel"%)l IBg{:e%?t 05/20/2025 Page 206 of

121 Patent

Stingray Music System/Method

1h

(5) display a user selectable element for
requesting the available on-demand
video on the display device so that the
user selectable element is displayed on
the display device together with at least a
portion of the video corresponding to the
stream of video data as a result of
receiving the video identifier
information transmitted to the set-top-
box using the distribution network, the
user selectable element being associated
with the available on-demand video, and

In the Stingray Music System, the set-top-box is operable to display a user selectable
element (e.g., a thumbnail image for the music video for the song entitled “Close”) for
requesting the available on-demand video (e.g., the music video for the song entitled
“Close”) on the display device so that the user selectable element is displayed on the
display device together with at least a portion of the video corresponding to the stream
of video data (e.g., video corresponding to the song title, artist name, and album art
data for the song “Back on the Chain Gang” or “Workin’ for MCA”) as a result of
receiving the video identifier information (e.g., the thumbnail or title identifying a
music video for the song entitled “Close”) transmitted to the set-top-box using the
distribution network. The user selectable element (e.g., the thumbnail image for the
music video for the song entitled “Close”) is associated with the available on-demand
video (e.g., the music video for the song entitled “Close”).
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1i

(6) in response to the user of the set-top-
box selecting the user selectable
element, causing an on-demand video
system to transmit to the set-top-box the
available on-demand video by
transmitting to the on-demand video
system an on-demand request message.

In the Stingray Music System, the set-top-box is operable to, in response to the user of
the set-top-box selecting the user selectable element (e.g., the thumbnail or title
identifying the music video for the song entitled “Close”), causing an on-demand video
system (e.g., the UbiquiCAST on-demand video system operated by Stingray alone or
in conjunction with AT&T U-verse®) to transmit to the set-top-box the available on-
demand video (e.g., the music video for the song entitled “Close”) by transmitting to
the on-demand video system an on-demand request message (e.g., a message indicating
that the thumbnail or title identifying the music video for the song entitled “Close” was
selected).
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2a | The system of claim 1, See claim 1, above.

2b | wherein the on-demand request message | In the Stingray Music System, the on-demand request message includes information

includes information identifying the on-
demand video.

identifying the on-demand video (e.g., identifying the music video for the song entitled
“Close”).

10
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3a | The system of claim 1, See claim 1, above.
3b | wherein the audio data is associated with | In the Stingray Music System, the audio data is associated with an artist and music

an artist and music format, and the meta
information comprises information for
identifying the artist and/or music
format.

format (e.g., “Pretenders,” “Classic Rock™), and the meta information comprises
information for identifying the artist and/or music format (e.g., information identifying
the artist “Pretenders,” and/or music format “Classic Rock™).
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4a | The system of claim 1, See claim 1, above.
4b | wherein the user selectable elementisa | In the Stingray Music System, the user selectable element is a distinct button (e.g., a

distinct button.

play button)

12
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6a

A method for providing an on-demand
service to a user of a set-top-box,
comprising:

The Stingray Music Method, which includes the Stingray Music TV app on AT&T’s
U-verse® platform, is a method for providing an on-demand service to a user of a set-
top-box. See, e.g., Stingray Music Website “Music Videos on Demand Service,”
available at http://music.stingray.com/en_US/about/MVOD (last accessed August 5,
2016) (“[t]he Stingray Music service offering now includes Music Videos on
Demand”) (MC-Stingray00119564).

13
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6b

receiving at the set-top-box via a cable
connected to a network a media channel
comprising a stream of audio and video

The Stingray Music Method receives at the set-top-box via a cable connected to a
network (e.g., AT&T’s U-verse® distribution network) a media channel (e.g., the

“Classic Rock” media channel) comprising a stream of audio and video data (e.g.,
audio data for the song “Back on the Chain Gang” or “Workin’ for MCA” and video

14
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data;

data including song title, artist name, and album art data). See, e.g., AT&T Newsroom
“Stingray Music Brings All Good Vibes to AT&T U-verse Customers” (Oct. 29, 2014),
available at about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed
August 4, 2016) (“the new Stingray Music app, available at no additional charge, will
have more than 100 streaming music channels”) (MC-Stingray00119568); Stingray
Music website “Continuous music service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed August 4, 2016)
(*The Stingray Music continuous music network provides its listeners with a selection
of close to fifty music channels, all commercial-free and uninterrupted, that cover a
large variety of music genres, from rock to pop to jazz, to classical or international,
delivered in pristine quality digital audio.”) (MC-Stingray00119561).

6C

the set-top-box displaying on a display
device video corresponding to the video
data stream;

In the Stingray Music Method, the set-top-box displays on a display device video
corresponding to the video data stream (e.g., video corresponding to the song title,
artist name, and album art data for the song “Back on the Chain Gang” or “Workin’ for
MCA”).

15
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6d

while displaying said video, the set-top-
box receiving video identifier
information transmitted via the cable
connected to the network, said video
identifier information comprising an
identifier for identifying an available on-
demand video;

In the Stingray Music Method, while displaying said video (e.g., the video
corresponding to the song title, artist name, and album art data for the song “Back on
the Chain Gang” or “Workin’ for MCA”), the set-top-box receives video identifier
information (e.g., a thumbnail or title identifying a music video for the song entitled
“Close”) transmitted via the cable connected to the network. The video identifier
information comprises an identifier for identifying an available on-demand video (e.g.,
the music video for the song entitled “Close”).

16
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6e

the set top box displaying on the display
device, as a result of receiving said video
identifier information, a user selectable
element for requesting the available on-
demand video while also displaying
video corresponding to the video data
stream so that the user can see the user
selectable element while also seeing the
displayed video corresponding to the
video data stream, the user selectable
element being associated with the
available on-demand video;

In the Stingray Music Method, the set top box displays on the display device, as a
result of receiving said video identifier information (e.g., the thumbnail or title
identifying the music video for the song entitled “Close”), a user selectable element
(e.g., a thumbnail image for the music video for the song entitled “Close”) for
requesting the available on-demand video (e.qg., the music video for the song entitled
“Close”) while also displaying video corresponding to the video data stream (e.g., the
video corresponding to the song title, artist name, and album art data for the song
“Back on the Chain Gang” or “Workin’ for MCA”) so that the user can see the user
selectable element (e.g., the thumbnail image for the music video for the song entitled
“Close”) while also seeing the displayed video corresponding to the video data stream
(e.g., the video corresponding to the song title, artist name, and album art data for the
song “Back on the Chain Gang” or “Workin’ for MCA”). The user selectable element
(e.g., the thumbnail image for the music video for the song entitled “Close”) is
associated with the available on-demand video (e.g., the music video for the song
entitled “Close™).

17
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6f | the set-top-box detecting that the user In the Stingray Music Method, the set-top-box detects that the user has selected the
has selected the selectable element for selectable element (e.g., the thumbnail image for the music video for the song entitled
requesting the available on-demand “Close”) for requesting the available on-demand video (e.g., the music video for the
video; and song entitled “Close”).

6g | in response detecting that the user has In the Stingray Music Method, in response detecting that the user has selected the

selected the selectable element, the set-
top-box causing an on-demand video
system to transmit to the set-top-box the
available on-demand video, wherein
causing the on-demand video system to
transmit to the set-top-box the available
on-demand video comprises the set-top-
box transmitting to the on-demand video
system an on-demand request message
configured to cause the on-demand video
system to transmit to the set-top-box the
available on-demand video.

selectable element (e.g., the thumbnail or title identifying the music video for the song
entitled “Close™), the set-top-box causing an on-demand video system (e.g., the
UbiquiCAST on-demand video system operated by Stingray alone or in conjunction
with AT&T U-verse®) to transmit to the set-top-box the available on-demand video
(e.g., the music video for the song entitled “Close”). Causing the on-demand video
system to transmit to the set-top-box the available on-demand video (e.g., the music
video for the song entitled “Close”) comprises the set-top-box transmitting to the on-
demand video system an on-demand request message (e.g., a message indicating that
the thumbnail or title identifying the music video for the song entitled “Close” was
selected) configured to cause the on-demand video system to transmit to the set-top-
box the available on-demand video (e.g., the music video for the song entitled
“Close”).

18
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7a

The method of claim 6,

See claim 6, above.

7b

wherein the media channel is a digital
music channel.

In the Stingray Music Method, the media channel is a digital music channel. See, e.g.,
AT&T Newsroom “Stingray Music Brings All Good Vibes to AT&T U-verse
Customers” (Oct. 29, 2014), available at
about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed August 4,
2016) (“the new Stingray Music app, available at no additional charge, will have more
than 100 streaming music channels”) (MC-Stingray00119568); Stingray Music website
“Continuous music service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed August 4, 2016)
(“The Stingray Music continuous music network provides its listeners with a selection
of close to fifty music channels, all commercial-free and uninterrupted, that cover a
large variety of music genres, from rock to pop to jazz, to classical or international,
delivered in pristine quality digital audio.”) (MC-Stingray00119561).

8a

The method of claim 6,

See claim 6, above.

19
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8b | wherein the audio data is associated with | In the Stingray Music Method, the audio data is associated with an artist and music
an artist and music format, and the meta | format (e.g., “Pretenders,” “Classic Rock™), and the meta information comprises
information comprises information for information for identifying the artist and/or music format (e.g., information identifying
identifying the artist and/or music the art “Pretenders,” and/or music format “Classic Rock”).
format.

10a | The method of claim 6, further See claim 6, above.
comprising:

10b | causing the client system to display a The Stingray Music Method causes the client system to display a second selectable
second selectable element; element (e.g., the “Rock & Alternative” selectable element).

20
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10c

providing information to the client
system that causes the client system to
transmit to the on-demand system
information indicating that the second
element was selected in response to the
user selecting the second element;

The Stingray Music method provides information (e.g., an indication of a selection of
“Rock & Alternative”) to the client system that causes the client system to transmit to
the on-demand system information indicating that the second element was selected in
response to the user selecting the second element (e.g., the user activated the “Rock &
Alternative” selectable element).

21
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10d

after the on-demand system receives the
information indicating that the second
element was selected, transmitting from
the on-demand system to the client
system information identifying a set of
videos, wherein

In the Stingray Music Method, after the on-demand system receives the information
indicating that the second element was selected, transmitting from the on-demand
system to the client system information identifying a set of videos (e.g., thumbnail
images identifying a set of videos).

22
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10e | each video in said set is associated with | In the Stingray Music Method, each video in said set is associated with a format (e.g.,
a format associated with the broadcast “Rock & Alternative™) associated with the broadcast media channel isolated by the
media channel isolated by the client client system when the user selected the second element (e.g., the “Rock &
system when the user selected the Alternative” selectable element).
second element.

11a | The method of claim 6, further See claim 6, above.
comprising:

11b | causing the client system to display a The Stingray Music Method causes the client system to display a second selectable

second selectable element;

element (e.g., the “Most Popular” selectable element).

23
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11c

providing information to the client
system that causes the client system to
transmit to the on-demand system
information indicating that the second
element was selected in response to the
user selecting the second element;

The Stingray Music Method provides information to the client system (e.g., an
indication of a selection of “Most Popular”) that causes the client system to transmit to
the on-demand system information (e.g., an indication of an activation of “Most
Popular”) indicating that the second element was selected in response to the user
selecting the second element (e.g., in response to the user selecting “Most Popular”).

24
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11d

after the on-demand system receives the
information indicating that the second
element was selected, transmitting from
the on-demand system to the client
system information identifying a set of
popular music videos within an area in
which the client system is located.

The Stingray Music Method, after the on-demand system receives the information
indicating that the second element was selected (e.g., an indication that the “Most
Popular” element was selected), transmitting from the on-demand system to the client
system information identifying a set of popular music videos within an area in which
the client system is located (e.g., thumbnail images identifying a set of popular music
videos in an area in which the client system is located).
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12a | The method of claim 6, further See claim 6, above.
comprising:
12b | causing the client system to display a The Stingray Music System causes the client system to display a second selectable

second selectable element;

element (e.g., the “Rock & Alternative” selectable element).

26
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12c

providing information to the client
system that causes the client system to
transmit to the on-demand system
information indicating that the second
element was selected in response to the
user selecting the second element; and

The Stingray Music Method provides information (e.g., an indication of a selection of
“Rock & Alternative”) to the client system that causes the client system to transmit to
the on-demand system information indicating that the second element was selected in
response to the user selecting the second element (e.g., the user activated the “Rock &
Alternative” selectable element).
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12d | after the on-demand system receives the | The Stingray Music Method, after the on-demand system receives the information

information indicating that the second
element was selected, transmitting from
the on-demand system to the client
system information identifying a set of
sub-categories associated with a format
associated with the broadcast media
channel isolated by the client system
when the user selected the second
element.

indicating that the second element was selected, transmits from the on-demand system
to the client system information identifying a set of sub-categories (e.g., artists)
associated with a format (e.g., “Rock & Alternative”) associated with the broadcast
media channel isolated by the client system when the user selected the second element.
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14a | A method for providing an on-demand The Stingray Music Method, which includes the Stingray Music TV app on AT&T’s
service to a user of a set-top-box, U-verse® platform, is a method for providing an on-demand service to a user of a set-

comprising: top-box. See, e.g., Stingray Music Website “Music Videos on Demand Service,”

available at http://music.stingray.com/en_US/about/MVOD (last accessed August 5,

2016) (“[t]he Stingray Music service offering now includes Music Videos on
Demand”) (MC-Stingray00119564).

29
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14b

receiving at the set-top-box via a cable
connected to a network a media channel
comprising a stream of audio and video

The Stingray Music Method receives at the set-top-box via a cable connected to a
network (e.g., AT&T’s U-verse® distribution network) a media channel (e.g., the “Hit
List” media channel) comprising a stream of audio and video data (e.g., audio

corresponding to the song “Uptown Funk!” and video data including song title, artist

30

206 MC-EGLA-000227




Case 1:24-0v-21226 64, ROGUIGH 258 | gIGIRF G- SR BRglp! 0512012025 Page 229 of

121 Patent

Stingray Music System/Method

data;

name, and album art data). See, e.g., AT&T Newsroom “Stingray Music Brings All
Good Vibes to AT&T U-verse Customers” (Oct. 29, 2014), available at
about.att.com/story/stingray_music_app_on_uverse_tv.html (last accessed August 4,
2016) (“the new Stingray Music app, available at no additional charge, will have more
than 100 streaming music channels”) (MC-Stingray00119568); Stingray Music website
“Continuous music service,” available at
http://music.stingray.com/en_US/about/baseService (last accessed August 4, 2016)
(“The Stingray Music continuous music network provides its listeners with a selection
of close to fifty music channels, all commercial-free and uninterrupted, that cover a
large variety of music genres, from rock to pop to jazz, to classical or international,
delivered in pristine quality digital audio.”) (MC-Stingray00119561).

14c

the set-top-box displaying on a display
device video corresponding to the video
data stream;

In the Stingray Music Method, the set-top-box displays on a display device video
corresponding to the video data stream (e.g., video corresponding to the song title,
artist name, and album art data for the song “Uptown Funk!™).

31
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14d

while displaying said video, the set-top-
box receiving on-demand video
information transmitted via the cable
connected to the network;

In the Stingray Music Method, while displaying said video (e.g., the video
corresponding to the song title, artist name, and album art data for the song “Uptown
Funk!), the set-top-box receives on-demand video information (e.g., search
suggestions resulting from the searching on-demand videos for “mars”) transmitted via
the cable connected to the network.

32
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14e

the set top box displaying on the display
device, as a result of receiving the on-
demand video information, a user
selectable element for requesting
information identifying a set of available
on-demand videos while also displaying
the video corresponding to the video
data stream so that the user can see the
user selectable element while also seeing
the displayed video corresponding to the
video data stream, the user selectable
element being associated with the set of
available on-demand videos;

In the Stingray Music Method, the set top box displays on the display device, as a
result of receiving the on-demand video information (e.g., the search suggestions
resulting from searching on-demand videos for “mars”), a user selectable element (e.g.,
a user selectable element for the suggested search for Bruno Mars videos) for
requesting information identifying a set of available on-demand videos (e.g., the set of
12 available Bruno Mars on-demand videos) while also displaying the video
corresponding to the video data stream (e.g., the video corresponding to the song title,
artist name, and album art data for the song “Uptown Funk!”) so that the user can see
the user selectable element (e.g., the user selectable element for the suggested search
for Bruno Mars videos) while also seeing the displayed video corresponding to the
video data stream (e.g., the video corresponding to the song title, artist name, and
album art data for the song “Uptown Funk!”). The user selectable element (e.g., the
user selectable element for the suggested search for Bruno Mars videos) is associated
with the set of available on-demand videos (e.g., the set of 12 available Bruno Mars on-
demand videos).

33
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14f

in response to the user of the client
system selecting the user selectable
element, the set-top-box transmitting to
an on-demand system an on-demand
request message for causing the on-
demand system to transmit to the set-
top-box the information identifying the
set of available on-demand videos;

In the Stingray Music Method, in response to the user of the client system selecting the
user selectable element (e.g., the user selectable element for the suggested search for
Bruno Mars videos), the set-top-box transmits to an on-demand system (e.g., the
UbiquiCAST on-demand video system operated by Stingray alone or in conjunction
with AT&T U-verse®) an on-demand request message for causing the on-demand
system to transmit to the set-top-box the information identifying the set of available on-
demand videos (e.g., information identifying the set of 12 available Bruno Mars on-

demand videos).
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14qg

the set-top-box receiving displaying a
menu of the available on-demand videos
as a result of receiving the information.

In the Stingray Music Method, the set-top-box displays a menu of the available on-
demand videos (e.g., a menu of the available Bruno Mars on-demand videos) as a result
of receiving the information.
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15a | The method of claim 14, further See claim 14, above.
comprising:
15b | in response to the user selecting one of The Stingray Music Method, in response to the user selecting one of the available on-

the available on-demand videos
identified in the menu, the set-top-box
transmitting to an on-demand video
system a second on-demand request
message for causing the on-demand
video system to transmit to the set-top-
box the selected available on-demand
video.

demand videos identified in the menu (e.g., the on-demand video for the song
“Billionaire”), the set-top-box transmits to an on-demand video system (e.g., the
UbiquiCAST on-demand video system operated by Stingray alone or in conjunction
with AT&T U-verse®) a second on-demand request message for causing the on-
demand video system to transmit to the set-top-box the selected available on-demand
video (e.g., the on-demand video for the song “Billionaire™).
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION
§
MUSIC CHOICE, §
Plaintiff, g
V. g C.A. No: 2:16-cv-00586-JRG-RSP

STINGRAY DIGITAL GROUP INC. and S LEAD CASE
STINGRAY MUSIC USA, INC,, g
Defendants. g

DEFENDANTS’ FIRST NOTICE OF DEPOSITION
OF PLAINTIFF MUSIC CHOICE

PLEASE TAKE NOTICE that, pursuant to Fed. R. Civ. Pro. 30(b)(6), Defendants
Stingray Digital Group Inc. and Stingray Music USA, Inc. (collectively, “Stingray’) will take the
deposition of Plaintiff Music Choice on June 28, 2017 at 9:00 a.m. at the offices of Greenberg
Traurig LLP, 2700 Two Commerce Square, 2001 Market Street, Philadelphia, PA 19103, or at
such other time and place as the parties mutually agree. The deposition will continue from day
to day until completed, Saturdays, Sundays, and holidays excepted.

The deposition will be taken before a court reporter or other person authorized by law to
administer oaths, and it will be recorded by stenographic means and/or videotape. The
deposition will be taken for the purpose of discovery, for use in summary judgment briefing or at
trial in this matter, and for any other purpose permitted under the Federal Rules of Civil
Procedure. The scope of this deposition will likely include questions relating to information that
has been designated Confidential - Outside Attorneys’ Eyes Only and/or Confidential Source

Code under the Protective Order (Dkt. 43) entered in this action.

ATL 21928754v7
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Pursuant to Rule 30(b)(6), Music Choice shall designate a witness or witnesses to appear
and testify at the taking of a deposition on each of the topics set forth in Schedule A. No less
than one week prior to the date of the deposition, Music Choice shall identify each person,
including his or her name and employer, who will testify on its behalf pursuant to this notice
with regard to each topic or part thereof.

You are invited to attend and to participate.

Dated: April 19, 2017 Respectfully submitted,

/s/ Joshua L. Raskin

Scott J. Bornstein (NY Bar # 2737492
Joshua L. Raskin (NY Bar # 2816783)
Allan A. Kassenoff (NY Bar # 2964575)
GREENBERG TRAURIG, LLP
200 Park Avenue

New York, NY 10166

Telephone: 212-801-9200

Facsimile: 212-801-6400

Email: BornsteinS@gtlaw.com
Email: RaskinJ@gtlaw.com

Email: KassenoffA@gtlaw.com

Mary-Olga Lovett (TX Bar # 00789289)
Rene Trevino (TX Bar # 24051447)
GREENBERG TRAURIG, LLP

1000 Louisiana, Suite 1700

Houston, TX 77002

Telephone: 713-374-3500

Facsimile: 713-754-7541

Email: LovettM@gtlaw.com

Email: TrevinoR@gtlaw.com

ATTORNEYS FOR DEFENDANTS STINGRAY
DIGITAL GROUP INC. AND STINGRAY MUSIC
USA, INC.

ATL 21928754v7
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T. Except where the context does not permit, the term “including” shall be without
limitation.

U. Except where the context does not permit, the terms “and” and “or” shall be both
conjunctive and disjunctive.

V. Except where the context does not permit, the terms “each” and “any” shall mean
any and all.

W. “Music Choice’s Counterclaims” shall mean the allegations asserted in Music

Choice’s Answer and Counterclaims in the Action, dated March 30, 2017.

X. “Confidentiality Agreements” shall mean the agreements referred to in
paragraph 20 of Music Choice’s Counterclaims.

Y. The “May 7, 2013 Confidentiality Agreement” shall mean the agreement
referred to by that name in Paragraph 21 of Music Choice’s Counterclaims.

Z. The “June 18, 2013 Amendment” shall mean the agreement referred to by that
name in Paragraph 21 of Music Choice’s Counterclaims.

AA. The “January 8, 2016 Confidentiality Agreement” shall mean the agreement

referred to by that name in Paragraph 42 of Music Choice’s Counterclaims.

Topics
1. Music Choice’s policies and procedures for filing patent applications.
2. Music Choice’s policies and procedures for determining whether an individual

should be named as an inventor for a patent application.
3. All assignment(s) or other conveyance(s) of rights in any of the Patents-in-Suit,
including any and all negotiations related thereto.

4. Music Choice’s prosecution of the Patents-in-Suit.

ATL 21928754v7
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99.  All information provided to Stingray by Music Choice pursuant to the “sales
discussions” referenced in Paragraph 54 of Music Choice’s Counterclaims, including any
communications and/or documents relating to that information.

100.  All information provided to Stingray by Music Choice pursuant to the January 8§,
2016 Confidentiality Agreement, including any communications and/or documents relating to
that information.

101.  All breaches of the May 7, 2013 Confidentiality Agreement alleged by Music
Music Choice, including any communicaitons and/or documents relating to those breaches.

102.  All actions taken by Music Choice in response to any breaches of the May 7, 2013
Confidentiality Agreement, including any communicaitons and/or documents relating to those
actions.

103.  All breaches of the June 18, 2013 Amendment alleged by Music Music Choice,
including any communicaitons and/or documents relating to those breaches.

104.  All actions taken by Music Choice in response to any breaches of the June 18,
2013 Amendment, including any communications and/or documents relating to those actions.

105.  All breaches of the January 8, 2016 Confidentiality Agreement alleged by Music
Choice, including any communications and/or documents relating to those breaches.

106.  All actions taken by Music Choice in response to any breaches of the January 8,
2016 Confidentiality Agreement, including any communications and/or documents relating to
those breaches.

107. Music Choice’s allegation in Paragraph 64 of Music Choice’s Counterclaims that
“Music Choice has suffered and continues to suffer substantial injury,” including any

communications and/or documents relating to that allegation.
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108. Music Choice’s allegation in Paragraph 64 of Music Choice’s Counterclaims that
“Music Choice has suffered damages, including at least the loss of potential business as a direct
and proximate result of Stingray’s breach of the Confidentiality Agreements,” including any
communications and/or documents relating to that allegation.

109. Music Choice’s allegation in Paragraph 66 of Music Choice’s Counterclaims that
“Music Choice has suffered and continues to suffer irreperable injury due to Stingray’s breach of

2

the Confidentiality Agreements,” including any communications and/or documents relating to

that allegation.
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May 7, 2013

Private and Confidential

_ Eric Boyko
President & CEO .
Stingray Digital Group Ine.
730 Wellington Street
Montreal, Quebec H3C 1T4 .
Canada

Dear Mr. Boyko:

In connection with Stingray Digital Group Ine.’s (“you” or “your”) consideration of a possible acquisition of
Music Choice (together with its subsidiaries, the “Company™) (“Possible Transaction”), we may deliver to you,
upon your execution and delivery of this letter agresment (the “Agreement™), certain information about the
business and operations of the Company. As a condition to your being furnished such information, you agree to
treat any information concerning the Company which is furnished to you by or on behalf of the Company, whether
furnished before, on or after the date of this Agreement and whether furnished orally, visually or in written,
electronic.or any other form or manner, together with analyses, compilations, studies or other documents or
records prepared by you or any of your affiliates or any of your or their respective Agents (as defined below) to
the extent that such analyses, compilations, studies, documents or records contain or otherwise reflect or are
generated from such information (collectively referred to herein as the “Evaluation Matetial™), in accordance with
the provisions of this Agreement, The term “Evaluation Material” does not include information which you
demonstrate (i) was or becomes generally available to the public other than as a result of any disclosure by you or
your directors, officers, managers, general pariners, employees, agents, affiliates or advisors (collectively
“Agents”) in breach of this Agreement, (ii) was or becomes available to you from a source other than the
Company or any Company Parties (as defined below), provided that such source is not and was not to your
knowledge after reasonable inquiry bound by a confidentiality agreement with the Company or otherwise
prohibited from transmitting the information to you by a contractual, légal or fiduciary obligation or (iii) is
independently developed by you without reference to the Evaluation Material (as evidenced by written records).
As used in this Agreement, the term “person” shall refer to any individual, corporation, company, partnership,
. trust, limited lability company or other entity or third party,

You hereby agreo that the Evaluation Material will be used by you solely for the purpose of evaluating a Possible
Transaction between you and the Company. In addition, you agree not to disclose the Evaluation Material to any
person and agree to keep the Evaluation Matetial confidential; provided, however, that the Evaluation Material
may be disclosed to your Agents who need to know such information for the purposes of assisting or advising you
in connection with your evaluation of any such Possible Transaction between you and the Company, it being
agreed that such Agents shall be informed by you of the cenfidential nature of such information and that by
receiving such information they are agreeing to be bound by this Agreement, You agree to take all reasonable
measutes to protect the secrecy of and avoid disclosure or use of the Evaluation Materlal in order to prevent it
from falling into the public domain or the possession of persons other than those of your Agents authorized by this
Agreement to have the Evaluation Material. You agree to promptly notify the Company in writing of any misuse
or misappropriation of the Evaluation Material which may come to your attention and you shall be responsible for
any breach of this Agreement by you or any of your Agents.

You agree that in considering the Possible Transaction and in reviewing the Evaluation Material, you will act

solely for your own benefit and not as a broker or as part of a group with any unaffiliated parties. You agree that
without the prior written consent of the Company, neither you nor your affiliates will act as a joint bidder ot co-
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bidder with any other unaffiliated person with respect to the Possible Transaction or enter into, directly or
indirectly, any negotiations, agreements or understandings with any such person (other than any of your Agents in
their capacity as such) with respect to a Possible Transaction or similar transaction involving the sale of all or
substantially all of the Company’s equity securities or business. Notwithstanding anything contained herein to the
contrary, in no event shall equity or debt financing sources be included as or deemed to be your Agents.

Without the prior written consent of the Company, you agree that you will not, and will direct and cause your
Agents not to, disclose to any person either the fact that you have requested or received the Evaluation Material,
that any investigations, discussions or negotiations are taking place concerning a Possible Transaction or any of
the terms, conditions or other facts with respect to any such Possible Transaction, including the status thereof
(collectively, the “Discussion Information”). All of the Evaluation Material is and shall remain the sole and
exclusive property of the Company, and you shall not acquire any license, intellectual property rights or legal or
equitable interest in the Evaluation Mateiial.

In the event that you or any of your Agents are legally required or requested in any proceeding to disclose any
Evaluation Mateérial or Discussion Information, you agree to give the Company, to the extent legally permissible,
prompt notice of such requirement ot request and the information requested thereby so that the Company may
seek an appropriate protective order, It is further agreed that, if in the absence of a protective order you or any of
your Agents are nonetheless, in the opinion of your or their (as applicable) outside counsel after consultation with
us and our counsel, legally required to disclose Evaluation Material or Discussion Information, you or they (as
applicable) may disclose such information that you or they (as applicable) are Jegally required to disclose without
liability hereunder; provided, however, that you or they (as applicable) give the Company written notice of the
information to be disclosed (including copies of the relevant portions of the relevant documents) as far in advance
of its disclosure as is practicable, use all reasonable efforts to limit any such disclosure to the precise terms of such
requirement and use best efforts to obtain an order or other retiable assurance that confidential treatment will be
accorded to such information, In any event, you and they will not oppose action by us to obtain a protective order
or other appropriate remedy to ensure that confidential treatment will be accorded to such information, Without
limiting the foregoing, you heteby represent and warrant to the Company that to your knowledge, no disclosure of
any Bvaluation Material or Discussion Information is now required of you or any of your Agents.

At any time upon the Company’s request, you shall promptly redeliver to the Company or destroy (certified as
described below) all tangible material of any type contalning or reflecting any information contained in the
Evaluation Material (whether prepared by the Company or otherwise, and whether in your possession ot the
-possession of any of your Agents), and will not retain any copies, extracts or other reproductions, in whole or in
part, of such material. All documents, notes, summaries, analysis, memoranda and other writings whatsoever
(including copies, extracts or other reproductions) prepared by you or your Agents based on the information
contained in the Bvaluation Material shall be destroyed, and such destruction shall be certified in writing to the
Company by an authorized officer supervising such destruction. The redelivery or destruction of any such
material shall not relieve you or your Agents of your or their obligations under this Agreement. Notwithstanding
the foregoing, you may tretain one copy of the Evaluation Materials with legal counsel in accordance with bona
fide document retention policies, and you will not be required to erase electronically stored Evaluation Matetial
that has been saved to a secure archival file in accordance with your and your Agents’ respective bona fide
electronic archive practices, on the condition that, except as otherwise required by applicable law, (a) personnel
whose functions ate not primarily information technology do not have access to such retained copies and (b)
petsonnel whose functions are primarily information technology in nature access such copies only as reasonably
necessary for the performance of their information technology duties; provided that, in each case, such retained
copies shall remain subject to the terms of this Agreement.

For a period of two years from the date of this Agreement, without the prior written consent of the Company, you
shall not, directly or indirectly, in any individual, representative or other capacity, employ or engage, or solicit for
employment or engagement any officer or employee of the Company or its affiliates, except that the foregoing
shall not prohibit the use of a general solicitation (such as an advertisement) not specifically directed to such
officers or employees, If the foregoing provision shall be adjudicated to be invalid or unenforceable, such
provision shall be amended to reduce the time period or otherwise amended as is necessary to cause such
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provision to be valid or enforceable, and such amendment shall apply only with respect to the operation of this
provision in the pasticular jurisdiction in which such adjudication is made.

Without the Company’s prior written consent, you agree that until the earlier of the consummation of a Possible
Transaction with you or for two years from the date of this Agreement, you will not, directly or indirectly, and
will cause your affiliates not to initiate or maintain contact in connection with the Possible Transaction (excluding
contacts made in the ordinary course of the Company’s business) with any officer, director or employee of the
Company ot any of the Company’s customers, distributors or vendors regarding the business, operations,
prospects or finances of the Company., Unless otherwise expressly agreed to by the Company, all (i)
communications with the Company regarding any Possible Transaction, (ii) requests for additional information
from the Company in connection with the Possible Transaction, (iil) requests for facility tours or management
meetings with respect to the Possible Transaction, and (iv) discussions or questions regarding procedures with
respect to the Possible Transaction, will be submitted or directed to LionTtee Advisors LLC or representatives of
the Company it designhates,

The patties to this Agreement share a common legal and commercial interest in the Evaluation Material which is
and remains subject to all applicable privileges, including attorney — client privilege, anticipation of litigation
privilege, work product privilege and privilege in respect of “without prejudice” communications. No waiver of
any privilege is implied by the disclosure of Evaluation Material to any person pursuant to the terms . of this
Agreement,

-You acknowledge and agree that none of the Company or any of its directors, officers, partners, employees,
affiliates, controlling persons, representatives, or agents (collectively “Company Parties”) is making any
representation or warranty, express ot implied, as to the acouracy or completeness of the Evaluation Material, and
none of the Company or any Company Parties will have any liability to you or any other person or entity resulting
from use of the Evaluation Material by you or any of your Agents.

You agres that money damages would not be a sufficient remedy for any breach of this Agreement by you, that
the Company shall be entitled to specific performance and injurictive or other equitable relief as a remedy for any
such breach or threatened breach, without proof of actual damages or the requirement to post a bond or other
security, and that you hereby waive and agree not to assert any claim to the contrary. Such remedy shall not be
deemed to be the exclusive remedy for your breach of this Agreement, but shall be in addition to all other
remedies available at law or equity to the Company.

You acknowledge that any Evaluation Material disclosed pursuant to this Agreement shall be treated in a manner
consistent with all applicable federal, foreign and state antitrust or competition laws or regulations, including
without limitation, the Sherman Act and the Hart-Scott-Rodino Antitrust Improvements Act (collectively, the
“Competition Laws™), and to the extent necessary, you will cooperate with the Company to establish reasonable
protocols necessary to facilitate compliance with all Competition Laws.

No failure or delay by the Company in exercising any right, power or privilege hereunder shall operate as a waiver
thereof nor shall any single or partial exercise thereof preclude any other or further exercise of any right, power or
privilege, The covenants and obligations made by you under this Agreement shall survive the termination of any
discussions and/or business relationship between you and the Company, '

You represent and wattant to the Company that: (i) this Agreement is a valid and binding obligation of yours,
enforceable against you in accordance with its terms, and (if) the execution and delivery of this Agreement by you
does not conflict with or constitute a violation of or default under your organizational documents, any statute, law,
regulation, order or decree applicable to you, or any contract, commitment, agreement, arrangement or restriction
of any kind to which you are a party or by which you are bound. You shall indemnify and hold the Company
harmless from any breach by you or-your Agents of this Agreement, :

This Agreement shall be governed by and construed and enforced in accordance with the laws of the State of New
York applicable therein, without giving effect to the principles of conflict of laws thereof, The terms, conditions
and covenants of this Agreement shall be binding upon you, your Agents, and each of your respective successors,
18132137.2. BUSINESS
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and are for the benefit of the Company and its successors and assigns. This Agreement may not be assigned ot
delegated by you and any such attempted assignment or delegation shall be vold ab initio. You, for yourself and
your successors and assigns, also hereby irrevocably and unconditionally submit to the exclusive jurisdiction of
the courts of the State of New York situated in the borough of Manhattan and of the United States of America in
the Southern District of New York (as well as any courts to which an appeal from such courts may be heard) for
any actions, suits or proceedings arising out of or relating to this Agreement and the transactions contemplated
hereby (and you agree not to commence any action, suit or proceeding relating thereto except in such courts), and
walve any objection to the venue of any proceeding in such court or that such court provides an inconvenient
forum. You further agree that any service of any process, summons, notice or document sent by registered or
certified mail (postage pre-paid) to your address set forth above shall be effective service of process for any
action, suit or proceeding brought against you in any such court, Nothing herein shall affect the right to setve
process in any other manner permitted by law. This Agreement may be executed in one or more counterparts
(which may be delivered by. electronic means with the same effect as physically-delivered counterpart), each of
which shall be an original, with the same effect as if the signatures thereto were upon one instrument,

Except as expressly provided in this Agreement, no legal or equitable duties, responsibilities or rights are created
hereby, and nothing in this Agreement nor any conduct of the parties (other than the execution of a definitive
agreement by you and the Company providing for the Possible Transaction) shall constitute a binding offer or
agreement for the purchase of the Company, its assets, shares or businesses by you. You acknowledge that the
Company reserves the right, in its sole discretion, to conduct any process with respect to the Possible Transaction
as it determines in its sole discretion, reject any and all proposals made by you or any of your Agents with regard
to a Possible Transaction, to negotiate with other interested parties, to terminate discussions and negotiations with
you at any time, and to enter into a definitive agreement without prior notice to you or any other persons,

This Agreement contains the entire agreement between you and the Company regarding ifs subject matter and
supersedes all prior agreements, understandings, atrangements and discussions between you and the Company
regarding such subject matter,

You hereby acknowledge that Dechert LLP (“Legal Counsel”) represents the Company and, if for any reason
Legal Counsel’s representing the Company in negotiations with you would create a conflict of interest, because of
Legal Counsel’s representation of you in other unrelated matters or otherwise, you hereby waive any such conflict
and agree that Legal Counsel may represent the Company in connection with the transactions contemplated
hereby.

If any provision of this Agreement is determined to be illegal, invalid or unenforceable by an arbitrator or any

court of competent jurisdiction from which no appeal exists or is taken, that provision will be severed from this
Agreement and the remaining provisions will remain in full force and effect.

* Ok % W R
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Ifyou are in agreement with the foregoing, please so indicate by signing and returning one copy of this
Agreement, whereupon it will constitute our agreement with respect to the subject matter hereof. No
modification of or amendment to this Agreement shall be binding unless in writing and executed by both
parties,

Vety truly yours,

MUSIC €HOICE

By:
Y TN ™

Its: Vje/s/ov V/&//w;‘c&n-f a éz@w

Contirmed and Agreed to:

Stingray Digital Group Inc.

By:
Its: President & CEO

Date: May 8§, 2013

[signature page to Confidentiality Agreement]

181321372 BUSINESS
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION
MUSIC CHOICE, )
)
Plaintiff, )
) C.A. No. 2:16-CV-0586-JRG-RSP (Lead)
V. )
)
STINGRAY DIGITAL GROUP INC. and ) Jury Trial Demanded
STINGRAY MUSIC USA, INC. )
)
Defendants. )

THIRD AMENDED COMPLAINT FOR PATENT INFRINGEMENT

Plaintiff Music Choice, by its undersigned counsel, with knowledge as to its own acts and
status, and upon information and belief as to the acts and status of others, for its Third Amended
Complaint against defendant Stingray Digital Group Inc. and Stingray Music USA, Inc.
(individually and/or collectively “Stingray”), alleges as follows:

PRELIMINARY STATEMENT

1. This is an action for patent infringement under the United States patent laws, 35
U.S. C. 81, et seq. The accused instrumentalities include the Stingray Music products and
services (“Stingray Music System/Method”) that provide digital audio music channels and/or
music videos on demand through, without limitation, cable operator, satellite, Internet Protocol
(IP) television (IPTV), mobile, broadband, “over the top”/OTT and/or website platforms, and are
made, used, sold and/or offered for sale in, and/or imported into, the United States, in the State of
Texas, and in this judicial district, by defendant Stingray, by Service Providers (e.g.,
multichannel video programming distributors (MVPDs), multiple-system operators (MSOs),

affiliates, and like entities) of the Stingray Music System/Method, and by subscribers/end-users
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of the Stingray Music System/Method. By way of example, the Stingray Music System/Method
infringes at least claims 1 and 8 of U.S. Patent No. 8,769,602; claims 1, 12 and 17 of U.S. Patent
No. 9,357,245; claims 1 and 8 of U.S. Patent No. 7,320,025; claims 1, 6, 11, and 16 of U.S.
Patent No. 9,351,045; and claims 1, 6, and 14 of U.S. Patent No. 9,414,121, which patents are
owned for all purposes by Plaintiff Music Choice (collectively, the “Patents-in-Suit”).

THE PARTIES

2. Plaintiff Music Choice is a Pennsylvania general partnership, and has its principal
place of business at 650 Dresher Road, Horsham, PA 19044. Music Choice is doing business in
this judicial district.

3. Music Choice is a pioneer in the digital music field. In 1991, the founders of
Music Choice launched one of the first digital audio services in the World. Since that time,
Music Choice has significantly expanded its programming services, and today provides a multi-
platform music network. Music Choice has been, and continues to be, a leading innovator of the
technology enabling the programming, production and distribution of video and audio music
content for digital cable, satellite and IP television, broadband (PCs) and mobile devices.

4. Music Choice’s products and services currently include 75 commercial
interruption free audio music channels, 25 music video channels and single-play video on
demand (VOD) content. Music Choice’s music channels and VOD content are among the most
listened to and watched in the United States. These products and services are available on a
linear and/or “TV Everywhere” basis. Music Choice currently has approximately 47.2 million
monthly listeners averaging 28.2 hours per week, and in 2015 Music Choice’s videos were the
most watched free VOD content. Music Choice’s VOD views represent 10% of all VOD views

in participating networks.
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5. Music Choice has spent considerable time, effort, and money over the years
building its business in audio music channels, music video channels, video on demand services,
and TV Everywhere services, developing and deploying proprietary digital audio and VOD
technology, and protecting that technology by pursuing and securing patent rights.

6. Defendant Stingray Digital Group Inc. (“Stingray Digital”) is a Canadian
corporation with its principal place of business at 730 Wellington Street, Montreal, Quebec,
Canada H3C 1T4. Stingray currently has over 250 employees across the world.

7. Defendant Stingray Music USA, Inc. (“Stingray Music”) is a Delaware
corporation, with its principal place of business at 2127 Ayrsley Town Blvd., Suite 202,
Charlotte, North Carolina 28273. Stingray Music USA, Inc. is a wholly owned subsidiary of
Stingray Digital.

8. Defendants Stingray Digital and Stingray Music are doing business in the United
States, in the State of Texas, and in this judicial district.

JURISDICTION AND VENUE

0. This is a civil action for patent infringement arising under the patent laws,
35 U.S.C. 88 1 et seq. This Court has subject matter jurisdiction over this action pursuant to
28 U.S.C. 8§88 1331 and 1338(a).

10.  Stingray has solicited business in the State of Texas, transacted business within
the State of Texas, and attempted to derive financial benefit from residents of the State of Texas,
including benefits directly related to the instant patent infringement cause of action set forth
herein.

11. Stingray has placed its infringing Stingray Music System into the stream of

commerce, and practiced its infringing Stingray Music Method, throughout the United States
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with the expectation that they will be used in this judicial district, which systems and methods
have been used in this judicial district.

12.  Stingray is subject to personal jurisdiction in this judicial district because it is
present within, has minimum contacts with, and regularly conducts business in the State of Texas
and the Eastern District of Texas. Music Choice’s cause of action arises directly from Stingray’s
business contacts and other activities in the State of Texas and in this judicial district.

13.  Venue is proper in this judicial district under 28 U.S.C. 88 1391 and 1400(b).

14.  The Stingray Music System/Method has been, and continues to be, used and
distributed by Stingray in the Eastern District of Texas. More specifically, Stingray has placed
the Stingray Music System/Method into the stream of commerce throughout the United States,
directly and/or through established channels, including through Service Providers and other
parties, with the expectation and/or knowledge that the Stingray Music System/Method will be
used, sold, and offered for sale in, and/or imported into, the State of Texas and in this judicial
district.

15.  Without limiting the foregoing, Stingray provides the Stingray Music
System/Method to Service Providers and subscribers/end users in this judicial district through
one or more transmission systems and receivers configured with Stingray’s software applications
to deliver audio and video programming services. For example, Stingray’s music app is installed
in set top-boxes located in Texas and is used to provide the Stingray Music System/Method via
AT&T’s U-Verse® TV services to subscribers/end users through receivers in this judicial
district. Stingray further uploads new content and program scheduling data for the Stingray

Music System/Method to content distribution network servers located in Texas.
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THE PATENTS-IN-SUIT

16. U.S. Patent No. 8,769,602 (“the 602 Patent”), entitled “System And Method For
Providing An Interactive, Visual Complement To An Audio Program,” was duly and lawfully
issued by the U.S. Patent and Trademark Office on July 1, 2014. A true and correct copy of the
’602 Patent is attached as Exhibit A.

17. The 602 Patent lists David J. Del Beccaro, Stuart H. Farber, Kelley L. Giannetti,
Donna M. O’Neill, Jeremy C. Rosenberg, Robert M. Steinberg, Christina B. Tancredi, and
Ronald M. Yurman as inventors.

18. Music Choice is the owner of the ’602 Patent by valid assignment from the
inventors. Music Choice owns all rights, title, and interest in the *602 Patent, including the right
to sue for and recover all past, present, and future damages for infringement of the *602 Patent.

19. The Abstract of the ’602 Patent provides as follows:

A system and method for providing an interactive, visual complement to one or

more audio programs. In one aspect, the system comprises an audio subsystem for

generating an audio signal corresponding to a sound recording. The system also

comprises a video subsystem for generating a video image specification based, at

least in part, on the sound recording. In one aspect, the audio signal and video

image specification are transmitted to an audio/video signal transmission system.

The transmission system receives the video image specification and generates a

video signal that conforms to the video image specification. The video signal and

the audio signal are transmitted to at least one consumer receiver. In this way, the

system provides a visual complement to an audio program.

20. U.S. Patent No. 9,357,245 (the *’245 Patent”), entitled “System And Method For
Providing An Interactive, Visual Complement To An Audio Program,” was duly and lawfully

issued by the U.S. Patent and Trademark Office on May 31, 2016. A true and correct copy of the

’245 Patent is attached as Exhibit B.
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21. The *245 Patent lists David J. DelBeccaro, Stuart H. Farber, Kelley L. Giannetti,
Donna M. O’Neill, Jeremy C. Rosenberg, Robert M. Steinberg, Christina B. Tancredi, and
Ronald M. Yurman as inventors.

22. Music Choice is the owner of the ’245 Patent by valid assignment from the
inventors. Music Choice owns all rights, title, and interest in the *245 Patent, including the right
to sue for and recover all past, present, and future damages for infringement of the *245 Patent.

23.  The Abstract of the 245 Patent provides as follows:

A system and method for providing an interactive, visual complement to one or

more audio programs. In one aspect, the system comprises an audio subsystem for

generating an audio signal corresponding to a sound recording. The system also

comprises a video subsystem for generating a video image specification based, at

least in part, on the sound recording. In one aspect, the audio signal and video

image specification are transmitted to an audio/video signal transmission system.

The transmission system receives the video image specification and generates a

video signal that conforms to the video image specification. The video signal and

the audio signal are transmitted to at least one consumer receiver. In this way, the

system provides a visual complement to an audio program.

24. U.S. Patent No. 7,320,025 (“the *025 Patent”), entitled “Systems And Methods
For Providing A Broadcast Entertainment Service And An On-Demand Entertainment Service,”
was duly and lawfully issued by the U.S. Patent and Trademark Office on January 15, 2008. A
true and correct copy of the *025 Patent is attached as Exhibit C.

25. The ’025 Patent lists Robert M. Steinberg, Ronald M. Yurman, Jeremy C.
Rosenberg, Daniel L. McGonigal, John Feras, David J. DelBeccaro, and Stuart H. Farber as
inventors.

26. Music Choice is the owner of the ’025 Patent by valid assignment from the

inventors. Music Choice owns all rights, title, and interest in the 025 Patent, including the right

to sue for and recover all past, present, and future damages for infringement of the *025 Patent.
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217. The Abstract of the 025 Patent provides as follows: “The present invention
provides systems and methods for, in some cases, supplementing a broadcast media service with
an on-demand and personalized media service.”

28. U.S. Patent No. 9,351,045 (the “’045 Patent”), entitled “Systems And Methods
For Providing A Broadcast Entertainment Service And An On-Demand Entertainment Service,”
was duly and lawfully issued by the U.S. Patent and Trademark Office on May 24, 2016. A true
and correct copy of the ’045 Patent is attached as Exhibit D.

29. The ’045 Patent lists Robert M. Steinberg, Ronald M. Yurman, Jeremy C.
Rosenberg, Daniel L. McGonigal, John Feras, David J. DelBeccaro, and Stuart H. Farber as
inventors.

30. Music Choice is the owner of the ’045 Patent by valid assignment from the
inventors. Music Choice owns all rights, title, and interest in the 045 Patent, including the right
to sue for and recover all past, present, and future damages for infringement of the *045 Patent.

31. The Abstract of the 045 Patent provides as follows: “The present invention
provides systems and methods for, in some cases, supplementing a broadcast media service with
an on-demand and personalized media service.”

32. U.S. Patent No. 9,414,121 (“the *121 Patent”), entitled “Systems And Methods
For Providing An On-Demand Entertainment Service,” was duly and lawfully issued by the U.S.
Patent and Trademark Office on August 9, 2016. A true and correct copy of the *121 Patent is
attached as Exhibit E.

33. The *121 Patent lists Stuart H. Farber, Ronald M. Yurman, Jeremy C. Rosenberg,
Robert M. Steinberg, John J. Feras Jr., Daniel L. McGonigal, Donna M. O’Neill, Christina B.

Tancredi, and David J. Del Beccaro as inventors.
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34. Music Choice is the owner of the ’121 Patent by valid assignment from the
inventors. Music Choice owns all rights, title, and interest in the *121 Patent, including the right
to sue for and recover all past, present, and future damages for infringement of the *121 Patent.

35. The Abstract of the 121 Patent provides as follows: “The present invention
provides systems and methods for, in some cases, supplementing a broadcast media service with
an on-demand service.”

STINGRAY’S INFRINGING CONDUCT

36. Stingray owns, operates, and is otherwise responsible for the Stingray Music
System/Method that provides digital audio music channels and music videos on demand through,
without limitation, cable operator, satellite, Internet Protocol (IP) television (IPTV), mobile,
broadband, “over the top”/OTT and/or website platforms, such as AT&T’s U-Verse® service.
The accused Stingray Music System/Method is made, used, sold and/or offered for sale in the
United States, and/or imported into the United States, by defendant Stingray, by Service
Providers of the Stingray Music System/Method, and by subscribers/end-users of the Stingray
Music System/Method.

37. Beginning in 2006, Music Choice established a relationship with AT&T to
provide Music Choice products and services on the AT&T U-Verse® service. The first
agreement with AT&T concluded in 2007. During the period from fall 2010 through early 2011,
Music Choice and AT&T negotiated a new agreement for AT&T’s carriage of Music Choice’s
products and services on the AT&T U-Verse® service through December 2013, which
agreement was subsequently renewed/extended.

38. In the 2010-2011 time period, Music Choice became aware that Stingray was

trying to displace Music Choice as the provider of digital audio music channels and music videos
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on demand on AT&T’s U-Verse® service. At that time, it appeared that the Stingray product
offering was an inferior product that lacked the enhanced functionality enabled by technology
designed, developed, and patented by Music Choice. While Music Choice was successful in
gaining AT&T’s business, as a consequence of the very aggressive pricing offered by Stingray to
AT&T, Music Choice was forced to lower its subscriber rates and to enter into a short term
agreement. Music Choice sought to negotiate a longer term arrangement with AT&T to extend
beyond December 2013, but was not able to reach agreement with AT&T on terms, and only
executed two renewals to extend the term of the current agreement through first, February 28,
2014, and then subsequently through February 28, 2015.

39. Prior to the December 2013 contract expiration with AT&T and subsequent
extension, Stingray expressed an interest in acquiring Music Choice. In 2010, Music Choice
learned that Stingray was focused on entering the U.S. market. Stingray’s expansion plans
appeared, initially, to involve acquisition of an already going concern in the U.S. that would
provide Stingray with access to an existing music service and the technology, rights, affiliates
and subscribers necessary to penetrate and operate in the U.S. market. Throughout the period
from 2011 to 2015, Stingray had repeated contacts with Music Choice, as well as with Music
Choice’s partners, and MVPDs and affiliates that Music Choice had contracts with, about its
interest in acquiring Music Choice.

40.  As part of its expressions of interest to acquire Music Choice, Stingray repeatedly
sought access to Music Choice’s confidential business and financial information, including its
agreements with MVPDs and affiliates, Music Choice’s proprietary technology, and its portfolio
of issued patents and pending applications. In May 2013, Stingray and Music Choice executed a

Confidentiality Agreement, as well as a subsequent letter agreement in June 2013, pursuant to

MC-EGLA-000254



e 12246 av XNOSHH6 EUR CERBEM i @59t SEnteiled 08/EZRD Daket Db (HB3RageMage B3 bf
866

which Stingray was provided access to much of the documentation and information it sought. In
addition to reviewing Music Choice’s confidential documents, Stingray personnel and their
representatives inspected Music Choice’s facilities in Horsham, Pennsylvania and in New York
City, and conducted interviews of Music Choice personnel.

41.  After having access to Music Choice’s confidential and proprietary technical
documents and information, business and financial documents and information, and issued
patents and pending applications, Stingray, in the fall of 2014, launched, as part of AT&T’s U-
Verse® services, an improved digital audio music and video on demand system and service that
included the features and functionality infringing Music Choice’s patents — features and
functionality that Music Choice had not previously observed in Stingray’s product offering prior
to Stingray’s access to the information it obtained from Music Choice.

42. In October 2014, Music Choice was informed that AT&T was eliminating Music
Choice on AT&T’s U-Verse® service effective March 1, 2015, and that Music Choice’s service
would effectively be replaced with the infringing Stingray Music System/Method carried by
AT&T.

43. In addition to the infringing Stingray Music System/Method provided on the
AT&T U-Verse® service, Stingray announced, in May 2016, that it will expand its partnership
with Comcast to also provide the Stingray Music System/Method to Comcast Xfinity customers.
In connection with the announcement, the senior vice president of marketing and
communications for Stingray told Multichannel News that “[t]he ability to curate playlists or
access already created playlists on your large screen in your living room is an [sic] much better
experience compared to digital.” See, R. Thomas Umstead, “Stingray Expands Deal with

Comcast,” Multichannel News (May 2, 2016), available at
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http://www.multichannel.com/news/content/stringray-strikes-music-chord-comcast/404616. As
explained in further detail below, this functionality, touted by Stingray as providing a “much
better experience,” is believed to be part of the technology developed by Music Choice disclosed
and claimed in the Patents-in-Suit.

44,  Stingray provides the Stingray Music System/Method to Service Providers and
subscribers/end users of the Stingray Music System/Method through Stingray’s and the Service
Provider’s distributed broadcast architecture (e.g., including one or more transmission systems
and servers, such as, for example, Stingray’s UbiquiCAST servers) configured in accordance
with each Service Provider’s and Stingray’s requirements. For some Service Providers,
configured UbiquiCAST servers are shipped to the Service Provider’s headends, where they are
installed and are used by Stingray, the Service Provider, and its subscribers/end-users to provide
the Stingray Music System/Method through receivers in conjunction with delivered audio and
video programming services. For example, Stingray’s service is installed at Service Providers’
headends and provides the Stingray Music System/Method via the Service Providers’ TV
services to subscribers/end users through receivers. Stingray uploads new content and program
scheduling data for the Stingray Music System/Method by a secure virtual private network link
to its UbiquiCAST servers. Such updates are automatic, and the management of the
UbiquiCAST servers is remotely controlled by Stingray. Stingray further provides twenty-four
hour, seven days a week help and support for its UbiquiCAST servers.

45.  Stingray also provides the Stingray Music System/Method to Service Providers
and subscribers/end users via one or more applications that are installed in client devices. These
applications are used by Stingray, the Service Providers, and the subscribers/end-users to provide

the Stingray Music System/Method through receivers to deliver audio and video programming
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services. For example, Stingray’s Stingray Music app is installed in AT&T set top-boxes and
provides the Stingray Music System/Method via AT&T’s U-Verse® TV services to
subscribers/end users through receivers.

46.  Stingray has contractual relationships with partner Service Providers, such as, for
example, AT&T and the National Cable Television Cooperative (NCTC) regarding the operation
and use of the Stingray Music System/Method. See, e.g., Exhibits F-H. Through these
contractual relationships, Stingray and its partner Service Providers form a joint enterprise in
provisioning and/or performing the Stingray Music System/Method to which Stingray has at
least an equal voice. Moreover, through, for example, these contractual relationships and the
Stingray software applications and services provided, Stingray directs and controls the manner
and timing of a Service Provider’s provisioning or performance of the Stingray Music
System/Method, and conditions a Service Provider’s receipt of benefits or participation in the
Stingray Music System/Method by configuring, installing, and programming servers and other
equipment of the Service provider, including, e.g., Stingray’s UbiquiCAST servers at a Service
Provider’s headends, and by configuring, installing, and programming Stingray’s applications at
a Service Provider’s licensed client devices.

47. Stingray also has contractual relationships with subscribers/end users regarding
the terms and conditions for operation and use of the Stingray Music System/Method. See, e.g.,
Exhibit 1.  Through, for example, these contractual relationships and Stingray’s software
applications and services provided, Stingray directs and controls aspects of the manner and
timing of a subscriber’s/end user’s use or performance of the Stingray Music System/Method,

and conditions a subscriber’s/end user’s receipt of benefits or participation in the Stingray Music
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System/Method by configuring, installing, and programming Stingray’s applications available
through client devices.

48.  Service Providers, such as AT&T, have contractual relationships with
subscribers/end users regarding the terms and conditions for operation and use of the Stingray
Music System/Method. See, e.g., Exhibit J. Moreover, through, for example, these contractual
relationships and Stingray’s software applications and services provided, the Service Provider
directs and controls aspects of the manner and timing of a subscriber’s/end user’s use or
performance of the Stingray Music System/Method, and conditions a subscriber’s/end user’s
receipt of benefits or participation in the Stingray Music System/Method by configuring,
installing, and programming Stingray’s applications available through client devices.

49. The Stingray Music System/Method infringes, literally and/or under the doctrine
of equivalents, at least claims 1 and 8 of the ‘602 Patent; claims 1, 12 and 17 of the ‘245 Patent;
claims 1 and 8 of the ‘025 Patent; claims 1, 6, 11, and 16 of the ‘045 Patent; and claims 1, 6, and
14 of the 121 Patent, as explained in detail below.

50.  Stingray makes, uses, sells and/or offers for sale in the United States, and/or
imports into the United States, the infringing Stingray Music System/Method.

51.  Stingray and one or more Service Providers jointly make, use, sell, and/or offer
for sale the infringing Stingray Music System/Method. For example, (i) Stingray and one or
more Service Providers form a joint enterprise in provisioning and/or performing the Stingray
Music System/Method to which Stingray has at least an equal voice, and/or (ii) Stingray directs
and controls the manner and timing of a Service Provider’s provisioning or performance of the
Stingray Music System/Method, and conditions a Service Provider’s receipt of benefits or

participation in the Stingray Music System/Method. See, e.g., Exhibits F-H.
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52.  Service Providers and one or more subscribers/end-users jointly use the infringing
Stingray Music Method. For example, the Service Provider controls the manner and timing of a
subscriber’s/end-user’s performance of the Stingray Music Method, and conditions a
subscriber’s/end-user’s receipt of benefits or participation in the Stingray Music Method. See,
e.g., Exhibit J.

53.  Stingray has induced and continues to induce one or more parties, such as Service
Providers and/or subscribers/end-users, individually or jointly, to make, use, sell, and/or offer for
sale the infringing Stingray Music System/Method, knowing that such actions constituted
infringement of one or more of the Patents-in-Suit. Stingray enters into affiliate agreements with
Service Providers and provides technical and marketing information to Service Providers in
order to promote and encourage the infringing acts described in detail below. Stingray and/or the
Service Providers further provide user guides to subscribers/end-users to promote and encourage
the infringing acts described in detail below. See, e.g., Exhibits K-L. At least as early as 2013,
when Stingray became aware of Music Choice’s issued patents and pending applications in
connection with Stingray’s expressions of interest to acquire Music Choice, Stingray was aware
of one or more of the Patents-in-Suit and had knowledge that its Stingray Music Method/System
would be infringed by the patented features.

54, Stingray has and continues to make, use, sell and/or offer for sale in the United
States, and/or import into the United States, the infringing Stingray Music System/Method
despite an objectively high likelihood that its actions constituted infringement of one or more the
Patents-in-Suit. This objectively-defined risk of infringement was known or so obvious that it
should have been known to Stingray. Moreover, Stingray has had actual knowledge of its

infringement, as well as the infringement by Service Providers and subscribers/end-users as a
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result of their making, using, selling, and/or offering for sale of the Stingray Music
System/Method since at least the filing and serving of Music Choice’s original complaint for
patent infringement on June 6, 2016.

U.S. Patent No. 8,769,602

55. Stingray has used and continues to use the Stingray Music Method in a manner
that infringes, literally and/or under the doctrine of equivalents, at least claim 1 of the ’602
Patent.  Specifically, through the Stingray Music Method, Stingray directly, and/or in
conjunction with one or more parties, performs a method of providing a visual complement to an
audio stream (e.g., the Stingray Music app on AT&T’s U-Verse® platform and/or the Stingray
service on other Service Provider’s platforms provides a song title, artist name, and/or album

cover image as a visual complement to a song).
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56. The Stingray Music Method transmits, from a first transmission system (e.g., the
Stingray distribution architecture and/or the Stingray UbiquiCAST music content origin server)
to a second transmission system (e.g., the AT&T U-Verse® system or other Service Provider
system), audio data corresponding to a sound recording (e.g., audio data corresponding to the
sound recording “Back on the Chain Gang”).

57. The Stingray Music Method transmits a data packet (e.g., an HTML or XML
document) including a video image specification (e.g., a specification of a thumbnail cover art
image to be displayed in a video image associated with the sound recording “Back on the Chain
Gang”) while the audio data (e.g., audio data corresponding to the sound recording “Back on the
Chain Gang”) is being transmitted, wherein the video image specification specifies one or more
media asset identifiers, each of which identifies one or more media assets, one or more of the
media asset identifiers identifying a media asset associated with the sound recording (e.g., an
identifier of a thumbnail cover art image), the data packet further including sound recording
information associated with the sound recording, the sound recording information including one
or more of the title of the sound recording (e.g., “Back on the Chain Gang”) and the name of the
artist who recorded the sound recording (e.g., the “Pretenders”).

16
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58.  The Stingray Music Method transmits the data packet (e.g., the HTML or XML
document) to a system (e.g., a device running the Stingray Music app and/or the Stingray
service) including a video image generator, wherein the video image generator is configured to
generate a video image (e.g., a video image including the song title “Back on the Chain Gang,”
the artist name “Pretenders,” and the associated cover art image) using the video image
specification and the system is configured to provide the generated video image (e.g., the video
image including the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the
associated cover art image) to a device that is operable to display the video image to a user of the
device.

59. The video image generator (e.g., the device running the Stingray Music app
and/or Stingray service) is configured to generate the video image (e.g., the video image
including the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the
associated cover art image) by retrieving the media assets (e.g., the thumbnail cover art image
associated with the sound recording “Back on the Chain Gang”) identified in the video image
specification.

60. Stingray has used and continues to use the Stingray Music System in a manner
that infringes, literally and/or under the doctrine of equivalents, at least claim 8 of the *602
Patent. Stingray puts the invention of claim 8 of the *602 Patent into service, i.e., by controlling
the Stingray Music System as a whole and obtaining benefit from it. Specifically, through the
Stingray Music System, Stingray directly, and/or in conjunction with one or more parties,
provides a system for providing a visual complement (e.g., providing a song title, artist name,

and/or album cover image as a visual complement to a song) to an audio service (e.g., the
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streaming music channels available using the Stingray music service for one or more Service
Providers).

61. The Stingray Music System includes a music content origin server (i.e., the
Stingray UbiquiCAST server), which includes an audio subsystem configured to store a playlist
(e.g., a playlist including the sound recording “Back on the Chain Gang”) for an audio channel
(e.g., a classic rock audio channel) of the audio service (e.g., the Stingray service).

62. The Stingray content origin server (i.e., the Stingray UbiquiCASTserver) of the
Stingray Music System includes a first transmission system. The Stingray Music System also
includes a second transmission system (e.g., a Service Provider system). The first transmission
system is configured to transmit to the second transmission system audio data corresponding to a
sound recording (e.g., audio data corresponding to a sound recording for the song “Back on the
Chain Gang”) specified in the playlist (e.g., the playlist for the classic rock linear audio channel).

63. The Stingray Music System includes a video image generator (e.g., a device
running the Stingray service).

64. In the Stingray Music System, the video image generator (e.g., the device running
the Stingray service) is configured to i) receive, while the sound recording (e.g., the sound
recording for the song “Back on the Chain Gang”) is being transmitted, a video image
specification (e.g., a specification of a thumbnail cover art image, sound recording title, and
recording artist name to be displayed in a video image associated with the sound recording
“Back on the Chain Gang”) that specifies one or more media asset identifiers (e.g., an identifier
of a thumbnail cover art image) that identify one or more media assets (e.g., a thumbnail cover
art image for the song “Back on the Chain Gang”). The one or more media assets (e.g., the

thumbnail cover art image for the song “Back on the Chain Gang”) are associated with the sound
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recording (e.g., the sound recording for the song “Back on the Chain Gang”) that is being
transmitted. The video image specification (e.g., the specification of a thumbnail cover art
image, sound recording title, and recording artist name to be displayed in a video image
associated with the sound recording “Back on the Chain Gang”) also specifies sound recording
information associated with the sound recording, the sound recording information comprising
one or more of the title of the sound recording (e.g., “Back on the Chain Gang”) and the name of
the artist (e.g., the “Pretenders”) who recorded the sound recording.

65. In the Stingray Music System, the video image generator (e.g., the device running
the Stingray service) is configured to generate a video image using the media assets identified in
the video image specification (e.g., the video image including the song title “Back on the Chain
Gang,” the artist name “Pretenders,” and the specified associated cover art image).

66. In the Stingray Music System, the first transmission system (e.g., the Stingray
UbiquiCAST music content origin server) is further configured to transmit to the second
transmission system (e.g., a Service Provider system) the generated video image (e.g., the video
image including the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the
associated cover art image) multiplexed with the audio data corresponding to the sound
recording (e.g., the audio data corresponding to the sound recording “Back on the Chain Gang”).

67.  The Stingray Music Content origin server (i.e., the Stingray UbiquiCAST server)
of the Stingray Music System includes a video subsystem.

68. In the Stingray Music System, the audio subsystem of the Stingray Music Content
origin server (i.e., the Stingray UbiquiCAST server) is configured to i) retrieve the audio data
corresponding to the sound recording (e.g., the audio data corresponding to the sound recording

“Back on the Chain Gang”) prior to the first transmission system of the Stingray Music Content
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origin server transmitting said audio data and ii) provide to the video subsystem of the Stingray
Music Content origin server a trigger message comprising an identifier associated with said
sound recording (e.g., an identifier associated with the sound recording “Back on the Chain
Gang”).

U.S. Patent No. 9,357,245

69. Stingray has used and continues to use the Stingray Music Method in a manner
that infringes, literally and/or under the doctrine of equivalents, at least claim 1 of the ’245
Patent.  Specifically, through the Stingray Music Method, Stingray directly, and/or in
conjunction with one or more parties, performs a method for providing a visual complement to
an audio stream (e.g., the Stingray Music app on AT&T’s U-Verse® platform and/or the
Stingray service on other Service Provider platforms provides a song title, artist name, and/or

album cover image as a visual complement to a song).
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70.  The Stingray Music Method transmits, from a first transmission system (e.g., a
Stingray Music Content origin server) to a second transmission system (e.g., the AT&T U-
Verse® and/or other Service Provider system), audio data corresponding to a selected song.

71. The Stingray Music Method transmits a data packet (e.g., an HTML or XML
document) that was generated using an identifier identifying the selected song (e.g., the song
“Back on the Chain Gang”), wherein the data packet includes a media asset identifier identifying
a media asset (e.g., a thumbnail cover art image for the song “Back on the Chain Gang”) and
further includes song information associated with the selected song (e.g., “Back on the Chain
Gang”), the song information comprising the title of the song and the name of the artist who
recorded the song (e.g., the “Pretenders”).

72. The Stingray Music Method transmits the data packet (e.g., the HTML or XML
document) to a receiving system (e.g., a device running the Stingray Music app and/or Stingray
service) that is configured such that, in response to receiving the data packet, the receiving
system automatically generates a video image (e.g., a video image including the song title “Back
on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image) using the
information included in the data packet and automatically outputs the generated video image
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(e.g., the video image including the song title “Back on the Chain Gang,” the artist name
“Pretenders,” and the associated cover art image) such that it is received by a display device that
is operable to display the video image to a user of the display device without the user having to
select a menu item. The generated video image (e.g., the video image including the song title
“Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image)
includes the song information comprising the title of the song (e.g., “Back on the Chain Gang”)
and the name of the artist (e.g., “Pretenders”).

73.  Stingray has made and/or used and continues to make and/or use the Stingray
Music System in a manner that infringes, literally and/or under the doctrine of equivalents, at
least claim 12 of the 245 Patent. Stingray puts the invention of claim 12 of the *245 Patent into
service, i.e., by controlling the Stingray Music System as a whole and obtaining benefit from it.
Specifically, through the Stingray Music System, Stingray directly, and/or in conjunction with
one or more parties, provides a system for providing a visual complement (e.g., providing a song
title, artist name, and/or album cover image as a visual complement to a song) to an audio
service (e.g., the streaming music channels available using the Stingray Music app on AT&T U-

Verse® and/or the Stingray service on other Service Providers).
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74.  The Stingray Music System provides access to streaming linear audio channels
and includes an audio transmission system configured to transmit audio data corresponding to a
sound recording specified in a playlist for a linear audio channel.

75. The Stingray Music System includes a receiving system (e.g., a device running
the Stingray Music app and/or Stingray service) that includes a receiver and a video image
generator. In the Stingray Music System, the receiving system (e.g., the device running the
Stingray Music app and/or Stingray service) is configured to i) in response to receiving a data
packet (e.g., an HTML or XML document) that was generated using an identifier identifying the

sound recording (e.g., the sound recording for the song “Back on the Chain Gang”), generate a
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video image (e.g., a video image including the song title “Back on the Chain Gang,” the artist
name “Pretenders,” and the associated cover art image) in accordance with information included
in the data packet. The data packet includes a media asset identifier identifying a media asset
(e.g., a thumbnail cover art image for the song “Back on the Chain Gang”) and further includes
sound recording information associated with the sound recording, the sound recording
information comprising the title of the sound recording (e.g., “Back on the Chain Gang”) and the
name of the artist (e.g., the “Pretenders”) who recorded the sound recording.

76. In the Stingray Music System, the receiving system (e.g., the device running the
Stingray Music app and/or Stingray service) is configured to ii) automatically output the
generated video image such that it is received at a display device operable to display the video
image (e.g., the video image including the song title “Back on the Chain Gang,” the artist name
“Pretenders,” and the associated cover art image) to a user of the display device without the user
having to select a menu item. In the Stingray Music System, the generated video image (e.g., the
video image including the song title “Back on the Chain Gang,” the artist name “Pretenders,”
and the associated cover art image) output by the receiving system (e.g., the device running the
Stingray Music app) includes the song information comprising the title of the song (e.g., “Back
on the Chain Gang”) and the name of the artist (e.g., “Pretenders”).

77. In the Stingray Music System, the receiving system (e.g., the device running the
Stingray Music app and/or Stingray service) is configured to retrieve the identified media asset
(e.g., the thumbnail cover art image for the song “Back on the Chain Gang”) and use the
retrieved media asset in generating the video image (e.g., the video image including the song title

“Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art image).
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78. Stingray has used and continues to use the Stingray Music Method in a manner
that also infringes, literally and/or under the doctrine of equivalents, at least claim 17 of the *245
Patent.  Specifically, through the Stingray Music Method, Stingray directly, and/or in
conjunction with one or more parties, performs a method for providing a visual complement to
an audio stream (e.g., providing a song title, artist name, and/or aloum cover image as a visual

complement to an audio stream for a song).
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79. The Stingray Music System, which performs the Stingray Music Method, is a
music multicast system for providing the audio stream to a plurality of users essentially
simultaneously. The Stingray Music Method automatically selects a song (e.g., a song “Back on
the Chain Gang”) from a set of available songs (e.g., a set of songs for a classic rock audio
channel). The Stingray Music Method generates a data packet (e.g., an HTML or XML
document) based on the selected song (e.g., the song “Back on the Chain Gang”), the data packet
including a media asset identifier identifying a media asset (e.g., a thumbnail cover art image for
the song “Back on the Chain Gang”) and further including song information associated with the
selected song (e.g., the song “Back on the Chain Gang”), the song information comprising the
title of the song (e.g., “Back on the Chain Gang”) and the name of the artist who recorded the
song (e.g., the “Pretenders”).

80. The Stingray Music System includes a first transmission system (e.g., the Stingray
Music Content origin server) and a second transmission system (e.g., the AT&T U-Verse®
system or other Service Provider system). The Stingray Music Method, as a result of

automatically selecting the song, transmits, from the first transmission system to the second
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transmission system, the audio stream that consists of audio data corresponding to the selected
song (e.g., audio data for the song “Back on the Chain Gang”).

81. The Stingray Music Method transmits the data packet (e.g., the HTML or XML
document) to a receiving system (e.g., a device running the Stingray Music app and/or Stingray
service). In the Stingray Music Method, the receiving system (e.g., the device running the
Stingray Music app and/or Stingray service) is configured such that, in response to receiving the
data packet (e.g., the HTML or XML document), the receiving system automatically generates a
video image (e.g., a video image including the song title “Back on the Chain Gang,” the artist
name “Pretenders,” and the associated cover art image) using the information included in the
data packet and automatically outputs the generated video image such that it is received by a
display device that is operable to display the video image (e.g., the video image including the
song title “Back on the Chain Gang,” the artist name “Pretenders,” and the associated cover art
image) to a user of the display device without the user having to select a menu item.

82. In the Stingray Music Method, the generated video image (e.g., the video image
including the song title “Back on the Chain Gang,” the artist name “Pretenders,” and the
associated cover art image) output by the receiving system (e.g., the device running the Stingray
Music app and/or Stingray service) includes the song information including the title of the song
(e.g., “Back on the Chain Gang”) and the name of the artist (e.g., “Pretenders”) and the still
image identified by the media asset identifier (e.g., the associated cover art image).

U.S. Patent No. 7,320,025

83.  Stingray actively encourages one or more parties to use the Stingray Music
Method in a manner that infringes, literally and/or under the doctrine of equivalents, at least

claim 1 of the 025 Patent.  Specifically, through the Stingray Music Method, Stingray induces
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one or more parties (e.g., AT&T and/or AT&T in conjunction with subscribers/end-users) to
perform a method.

84. The Stingray Music Method configures a client system (e.g., a device running the
Stingray Music app) to receive and play music (e.g., the song “Back on the Chain Gang” or
“Workin’ for MCA”) broadcast from a broadcast media source (e.g., the server system operated
by Stingray alone or in conjunction with AT&T U-Verse®) through a broadcast channel (e.g.,

the “Classic Rock” channel).
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85. The Stingray Music Method configures the client system (e.g., the device running
the Stingray Music app) to receive application data that includes a video identifier identifying a
video (e.g., an identifier of a music video for the song “Close”). The application data is
transmitted with the broadcast music (e.g., the song “Back on the Chain Gang” or “Workin’ for

MCA").

86. The Stingray Music Method, while the client system (e.g., the device running the
Stingray Music app) is playing the broadcast music (e.g., the song “Workin® for MCA”), (a)
enables a user of the client system to indicate that the user desires to view the video (e.g., the
music video for the song “Close”) and (b) receives an indication that the user desires to view the

video (e.g., the music video for the song “Close”).
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87. The Stingray Music Method, in response to receiving the indication (e.g., the
indication that the user desires to view the music video for the song “Close”), automatically
ceases the playing of the broadcast music (e.g., the song “Workin’ for MCA”), transmits from
the client system (e.g., the device running the Stingray Music app) to an on-demand system (e.g.,
one or more servers) the received video identifier (e.g., the identifier of the music video for the
song “Close”), and establishes an on-demand session between the on-demand system and the
client system.

88. The Stingray Music Method, after establishing the on-demand session, transmits
from the on-demand system (e.g., one or more servers) to the client system (e.g., the device
running the Stingray Music app) the identified video (e.g., the music video for the song “Close”),
receives the transmitted video at the client system, and automatically plays the received video in
response to receiving the transmitted video from the on-demand system.

89. Stingray has used and continues to use the Stingray Music Method in a manner
that infringes, literally and/or under the doctrine of equivalents, at least claim 8 of the *025
Patent.  Specifically, through the Stingray Music Method, Stingray directly, and/or in

conjunction with one or more parties, performs a video on demand method.
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90. The Stingray Music Method receives, at an on-demand system, information
indicating that a user desires to view a selected video (e.g., information indicating that a user
desires to view a selected music video for the song entitled “Close” in the form of information

indicating that the user desires to create a playlist the music video for the song entitled “Close”).
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91. The Stingray Music Method creates a playlist (e.g., a playlist entitled “p1”). The
playlist includes a plurality of media assets (e.g., music videos for songs entitled “Close” and
“The New Cupid”), which include one media asset corresponding to the selected video (e.g., the

music video for the song entitled “Close”).
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92.  The Stingray Music Method transmits to a client system (e.g., a device running
the Stingray Music app) a media asset (e.g., the music video for the song entitled “Close”) listed

in the playlist (e.g., the playlist entitled “p1”).
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93.  The Stingray Music Method transmits to the client system (e.g., the device
running the Stingray Music app) a video identifier (e.g., a thumbnail identifying a music video
for the song entitled “Hello) while transmitting to the client system the media asset (e.g., the
music video for the song entitled “Close,” which continues to play at the top center of the

Stingray Music app screen).
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94.  While the client system (e.g., the device running the Stingray Music app) is
playing the media asset (e.g., the music video for the song entitled “Close,” which plays at the
top center of the Stingray Music app screen), the Stingray Music Method (a) enables a user of the
client system to indicate that that the user desires to view the video identified by the video
identifier (e.g., the music video for the song entitled “Hello”) and (b) receives an indication that

the user desires to view the video (e.g., the music video for the song entitled “Hello”).

95.  The Stingray Music Method receives from the client system a message including

the video identifier (e.g., the video identifier for the music video for the song entitled “Hello™).
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The message is received while at least a portion of the media asset is being transmitted to the
client system (e.g., while at least a portion of the music video for the song entitled “Close” plays
at the top center of the Stingray Music app screen).

96. The Stingray Music Method, in response to receiving the message from the client
system (e.g., the device running the Stingray Music app), ceases transmitting the media asset
(e.g., the music video for the song entitled “Close”) and transmits the video identified by the
video identifier (e.g., the music video for the song entitled “Hello”).

U.S. Patent No. 9,351,045

97.  Stingray has used and continues to use the Stingray Music Method in a manner
that infringes, literally and/or under the doctrine of equivalents, at least claim 1 of the *045
Patent.  Specifically, through the Stingray Music Method, Stingray directly, and/or in

conjunction with one or more parties, performs a video-on-demand method.
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98. The Stingray Music Method creates a playlist (e.g., a playlist entitled “p1”). The
playlist comprises a set of media asset identifiers (e.g., song names identifying music videos for
songs entitled “Close” and “The New Cupid”) selected by a user of a client system (e.g., the
device running the Stingray Music app). Each media asset identifier included in the set of media
asset identifiers identifies a media asset (e.g., each of the song names in the playlist entitled “pl1”

identifies a music video for a song entitled “Close” or “The New Cupid”).
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99. The Stingray Music Method receives information transmitted by the client system
(e.g., the device running the Stingray Music app). The received information indicates that a user
of the client system desires to view a media asset (e.g., the music video for the song entitled
“Close”) identified by a media asset identifier (e.g., the song name identifying a music video for

the song entitled “Close”) included in the playlist (e.g., the playlist entitled “p1”).

100. The Stingray Music Method, in response to receiving the information, transmits to
the client system (e.g., the device running the Stingray Music app) the media asset desired by the

user (e.g., the music video for the song entitled “Close”).
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101. The Stingray Music Method transmits to the client system (e.g., the device
running the Stingray Music app) a video identifier (e.g., a thumbnail identifying a music video
for the song entitled “Hello”) while transmitting to the client system the desired media asset
(e.g., the music video for the song entitled “Close,” which continues to play at the top center of
the Stingray Music app screen), the video identifier identifying a video (e.g., the music video for

the song entitled “Hello”).
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102. The Stingray Music Method, while the client system (e.g., the device running the
Stingray Music app) is playing the desired media asset (e.g., the music video for the song entitled
“Close,” which plays at the top center of the Stingray Music app screen), (a) enables the user of
the client system to indicate that the user desires to view the video identified by the video
identifier (e.g., the music video for the song entitled “Hello”) and then (b) receives from the
client system a message comprising information indicating that the user desires to view the video
identified by the video identifier (e.g., the music video for the song entitled “Hello”). The
message is received while at least a portion of the media asset is being transmitted to the client
system (e.g., while at least a portion of the music video for the song entitled “Close” plays at the

top center of the Stingray Music app screen).

103. The Stingray Music Method, in response to receiving the message from the client
system (e.g., the device running the Stingray Music app), ceases transmitting to the client system
the media asset (e.g., the music video for the song entitled “Close”) and transmits to the client
system video data corresponding to the video identified by the video identifier (e.g., video data

corresponding to the music video for the song entitled “Hello™).
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104. Stingray has made and/or used and continues to make and/or use the Stingray
Music System in a manner that also infringes, literally and/or under the doctrine of equivalents,
at least claim 6 of the 045 Patent. Stingray puts the invention of claim 6 of the *045 Patent into
service, i.e., by controlling the Stingray Music System as a whole and obtaining benefit from it.
Specifically, through the Stingray Music System, Stingray directly, and/or in conjunction with
one or more parties, provides a video-on-demand system.

105. The Stingray Music System includes and/or uses a transmitter.

106. The Stingray Music System includes and/or uses a receiver.

107. The Stingray Music System includes and/or uses a computer system coupled to
the transmitter and the receiver, and the computer system is configured to perform a method, as
described below.

108. The computer system of the Stingray Music System creates a playlist (e.g., a
playlist entitled “p1”). The playlist comprises a set of media asset identifiers (e.g., media asset

identifiers identifying music videos for songs entitled “Close” and “The New Cupid”) selected
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by a user of a client system (e.g., a device running the Stingray Music app). Each media asset
identifier included in the set of media asset identifiers identifies a media asset (e.g., each of the
song names in the playlist entitled “p1” identifies a music video for a song entitled “Close” or
“The New Cupid”).

109. The computer system of the Stingray Music System, in response to receiving from
the client system (e.g., the device running the Stingray Music app) information indicating that a
user of the client system desires to view a media asset (e.g., the music video for the song entitled
“Close”) identified by a media asset identifier (e.g., the song name identifying the music video
for the song entitled “Close”) included in the playlist (e.g., the playlist entitled “p1”), transmits
to the client system the media asset desired by the user (e.g., the music video for the song
entitled “Close”).

110. The computer system of the Stingray Music System transmits to the client system
(e.g., the device running the Stingray Music app) a video identifier (e.g., a thumbnail identifying
a music video for the song entitled “Hello””) while transmitting to the client system the desired
media asset (e.g., the music video for the song entitled “Close,” which continues to play at the
top center of the Stingray Music app screen), the video identifier identifying a video (e.g., the
music video for the song entitled “Hello”).

111. The computer system of the Stingray Music System, while the client system (e.g.,
the device running the Stingray Music app) is playing the desired media asset (e.g., the music
video for the song entitled “Close,” which plays at the top center of the Stingray Music app
screen), (a) enables the user of the client system to indicate that the user desires to view the video

identified by the video identifier (e.g., the music video for the song entitled “Hello™).
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112. The computer system of the Stingray Music System then (b) in response to
receiving from the client system (e.g., the device running the Stingray Music app) a message
comprising information indicating that the user desires to view the video identified by the video
identifier (e.g., the music video for the song entitled “Hello”), ceases transmitting to the client
system the media asset (e.g., the music video for the song entitled “Close”) and transmits to the
client system video data corresponding to the video identified by the video identifier (e.g., video
data corresponding to the music video for the song entitled “Hello”).

113.  Stingray has used and continues to use the Stingray Music Method in a manner
that also infringes, literally and/or under the doctrine of equivalents, at least claim 11 of the *045
Patent.  Specifically, through the Stingray Music Method, Stingray directly, and/or in
conjunction with one or more parties, performs a video-on-demand method. The Stingray Music
Method provides access to a plurality of streaming music channels associated with a genre of
music.

114. The Stingray Music Method transmits simultaneously to a plurality of client
systems (e.g., devices running the Stingray Music app) audio data corresponding to the selected
song (e.g., the song “Back on the Chain Gang” or “Workin’ for MCA”). Each of the plurality of
client systems is configured to use the audio data to play the song (e.g., the song “Back on the
Chain Gang” or “Workin’ for MCA”) so that each user of each of the plurality of client systems
can listen to the song. The plurality of client systems includes a first client system and a second
client system (e.g., first and second devices running the Stingray Music app).

115. The Stingray Music Method, while transmitting the audio data (e.g., the audio
data for the song “Workin’ for MCA”) to the plurality of client systems (e.g., the devices running

the Stingray Music app), transmits to the first client system (e.g., the first device running the
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Stingray Music app) a video identifier identifying a video (e.g., a thumbnail identifying a music
video for the song “Close”).

116. The Stingray Music Method, while the first client system (e.g., the first device
running the Stingray Music app) is playing the song (e.g., the song “Workin’ for MCA”), (a)
enables the user of the first client system to indicate that the user desires to view the video
identified by the video identifier (e.g., the music video for the song “Close”) and then (b)
receives from the first client system a message comprising information indicating that the user
desires to view the video identified by the video identifier (e.g., the music video for the song
“Close”). The message is received while at least a portion of the audio data (e.g., the audio data
for the song “Workin’ for MCA”) is being transmitted to the first client system.

117. The Stingray Music Method, in response to receiving the message from the first
client system (e.g., the first device running the Stingray Music app), transmits to the first client
system video data corresponding to the video identified by the video identifier (e.g., video data
corresponding to the music video for the song “Close”).

118. Stingray has made and/or used and continues to make and/or use the Stingray
Music System in a manner that infringes, literally and/or under the doctrine of equivalents, at
least claim 16 of the 045 Patent. Stingray puts the invention of claim 16 of the *045 Patent into
service, i.e., by controlling Stingray Music System as a whole and obtaining benefit from it.
Specifically, through the Stingray Music System, Stingray directly, and/or in conjunction with
one or more parties, provides a video-on-demand system.

119. The Stingray Music System includes and/or uses a transmitter.

120. The Stingray Music System includes and/or uses a receiver.
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121. The Stingray Music System includes and/or uses a computer system coupled to
the transmitter and the receiver, and the computer system is configured to perform a method, as
described below.

122.  The computer system of the Stingray Music System selects a song (e.g., the song
“Back on the Chain Gang” or “Workin’ for MCA”) for one of a plurality of music channels (e.g.,
the “Classic Rock” channel). The one of the plurality of music channels (e.g., the “Classic
Rock” channel) is associated with a genre of music (e.g., the classic rock genre).

123.  The computer system of the Stingray Music System transmits simultaneously to a
plurality of client systems (e.g., devices running the Stingray Music app) audio data
corresponding to the selected song (e.g., the song “Back on the Chain Gang” or “Workin’ for
MCA”). Each of the plurality of client systems is configured to use the audio data to play the
song (e.g., the song “Back on the Chain Gang” or “Workin’ for MCA”) so that each user of each
of the plurality of client systems can listen to the song. The plurality of client systems includes a
first client system and a second client system (e.g., first and second devices running the Stingray
Music app).

124.  The computer system of the Stingray Music System, while transmitting the audio
data (e.g., the audio data for the song “Workin’ for MCA”) to the plurality of client systems
(e.g., the devices running the Stingray Music app), transmits to the first client system (e.g., the
first device running the Stingray Music app) a video identifier identifying a video (e.g., a
thumbnail identifying a music video for the song “Close”).

125. The computer system of the Stingray Music System, while the first client system
(e.g., the first device running the Stingray Music app) is playing the song (e.g., the song

“Workin’ for MCA”), (a) enables the user of the first client system to indicate that the user
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desires to view the video identified by the video identifier (e.g., the music video for the song
“Close”) and then (b) in response to receiving from the first client system a message comprising
information indicating that the user desires to view the video identified by the video identifier
(e.g., the music video for the song “Close”), transmits to the first client system video data
corresponding to the video identified by the video identifier (e.g., video data corresponding to
the music video for the song “Close™).

U.S. Patent No. 9,414,121

126. Stingray has used and continues to use the Stingray Music System in a manner
that infringes, literally and/or under the doctrine of equivalents, at least claim 1 of the *121
Patent. Stingray puts the invention of claim 1 of the *121 Patent into service, i.e., by controlling
the Stingray Music System as a whole and obtaining benefit from it. Specifically, through the
Stingray Music System, Stingray directly, and/or in conjunction with one or more parties (e.g.,
AT&T using (i) a one or more servers provided by Stingray and/or AT&T, (ii) the AT&T U-
verse® system provided by AT&T, and (iii) a set top box provided by AT&T), provides a system
for providing an on-demand, personalized media service and a broadcast service to a set-top-box.

127.  Stingray actively encourages one or more parties to make the Stingray Music
System in a manner that infringes, literally and/or under the doctrine of equivalents, at least
claim 1 of the 121 Patent. Specifically, Stingray induces one or more parties (e.g., AT&T), to
make a system for providing an on-demand, personalized media service and a broadcast service
to a set-top-box (e.g., AT&T manufactures (i) one or more servers provided by AT&T and/or
Stingray, (ii) the AT&T U-verse® system provided by AT&T, and (iii) a set top box provided by

ATE&T).
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128. Stingray actively encourages one or more parties to use the Stingray Music
System in a manner that infringes, literally and/or under the doctrine of equivalents, at least
claim 1 of the 025 Patent. Specifically, Stingray induces one or more third parties (e.g.,
subscribers/end-users, AT&T, and/or subscribers/end-users in conjunction with AT&T) to use a
system for providing an on-demand, personalized media service and a broadcast service to a set-
top-box (e.g., subscribers/end-users, AT&T, and/or subscribers/end-users in conjunction with
AT&T use (i) one or more servers provided by AT&T and/or Stingray, (ii) the AT&T U-verse®

system provided by AT&T, and (iii) a set top box provided by AT&T).
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129. The Stingray Music System includes/uses a distribution network (e.g., AT&T’s
U-verse® distribution network). The set-top-box (e.g., the AT&T set-top-box) is connected to
the distribution network.

130. The Stingray Music System transmits a plurality of media channels (e.g., the
streaming music channels available using the Stingray Music app on AT&T U-verse®).

131. The Stingray Music System includes/uses a distribution system including a
transmission system operable to transmit via the distribution network (e.g., AT&T’s U-verse®
distribution network) a media channel (e.g., a “Classic Rock” media channel) comprising a
stream of audio and video data (e.g., audio data for the song “Back on the Chain Gang” or
“Workin’ for MCA” and video data including song title, artist name, and album art data).

132. In the Stingray Music System, the set-top-box is operable to receive the media
channel (e.g., a “Classic Rock” media channel) via the distribution network.

133. Inthe Stingray Music System, the set-top-box is operable to reproduce the stream
of audio data (e.g., audio data for the song “Back on the Chain Gang” or “Workin’ for MCA”)
included in the received media channel (e.g., the “Classic Rock” media channel) for a user of the
client system (e.g., the device running the Stingray Music app) to hear.

134. In the Stingray Music System, the set-top-box is operable to display video
corresponding to the stream of video data (e.g., video corresponding to the song title, artist name,
and album art data for the song “Back on the Chain Gang” or “Workin’ for MCA”) included in
the received media channel (e.g., the “Classic Rock™ media channel) on a display device for the

user to see.
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135. In the Stingray Music System, the set-top-box is operable to receive via the
distribution network video identifier information comprising an identifier (e.g., a thumbnail or
title identifying a music video for the song entitled “Close”) for identifying an available on-
demand video (e.g., the music video for the song entitled “Close”) while displaying on the
display device the video corresponding to the stream of video data (e.g., the video corresponding
to the song title, artist name, and album art data) included in the received media channel (e.g., the

“Classic Rock” media channel).
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136. In the Stingray Music System, the set-top-box is operable to display a user
selectable element (e.g., a thumbnail image for the music video for the song entitled “Close”) for
requesting the available on-demand video (e.g., the music video for the song entitled “Close”) on
the display device so that the user selectable element is displayed on the display device together
with at least a portion of the video corresponding to the stream of video data (e.g., video
corresponding to the song title, artist name, and album art data for the song “Back on the Chain
Gang” or “Workin’ for MCA”) as a result of receiving the video identifier information (e.g., the
thumbnail or title identifying a music video for the song entitled “Close”) transmitted to the set-
top-box using the distribution network. The user selectable element (e.g., the thumbnail image
for the music video for the song entitled “Close”) is associated with the available on-demand

video (e.g., the music video for the song entitled “Close”).

137. In the Stingray Music System, the set-top-box is operable to, in response to the
user of the set-top-box selecting the user selectable element (e.g., the thumbnail or title
identifying the music video for the song entitled “Close”), causing an on-demand video system
(e.g., one or more servers) to transmit to the set-top-box the available on-demand video (e.g., the

music video for the song entitled “Close”) by transmitting to the on-demand video system an on-
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demand request message (e.g., a message indicating that the thumbnail or title identifying the

music video for the song entitled “Close” was selected).

138. Stingray actively encourages one or more parties to use the Stingray Music
Method in a manner that infringes, literally and/or under the doctrine of equivalents, at least
claim 6 of the *121 Patent. Specifically, through the Stingray Music Method, Stingray induces
one or more parties (e.g., AT&T or subscribers/end-users), to perform a method for providing an

on-demand service to a user of a set-top-box (e.g., an AT&T set-top-box).
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139. In the Stingray Music Method, the set-top-box (e.g., the AT&T set-top-box)
receives via a cable connected to a network (e.g., AT&T’s U-verse® distribution network) a
media channel (e.g., the “Classic Rock” media channel) comprising a stream of audio and video
data (e.g., audio data for the song “Back on the Chain Gang” or “Workin’ for MCA” and video
data including song title, artist name, and album art data).

140. In the Stingray Music Method, the set-top-box displays on a display device video
corresponding to the video data stream (e.g., video corresponding to the song title, artist name,

and album art data for the song “Back on the Chain Gang” or “Workin’ for MCA”).
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141. In the Stingray Music Method, while displaying said video (e.g., the video
corresponding to the song title, artist name, and album art data for the song “Back on the Chain
Gang” or “Workin” for MCA”), the set-top-box receives video identifier information (e.g., a
thumbnail or title identifying a music video for the song entitled “Close”) transmitted via the
cable connected to the network. The video identifier information comprises an identifier for

identifying an available on-demand video (e.g., the music video for the song entitled “Close”).

142. In the Stingray Music Method, the set top box displays on the display device, as a
result of receiving said video identifier information (e.g., the thumbnail or title identifying the
music video for the song entitled “Close”), a user selectable element (e.g., a thumbnail image for
the music video for the song entitled “Close”) for requesting the available on-demand video
(e.g., the music video for the song entitled “Close”) while also displaying video corresponding to
the video data stream (e.g., the video corresponding to the song title, artist name, and album art
data for the song “Back on the Chain Gang” or “Workin’ for MCA”) so that the user can see the
user selectable element (e.g., the thumbnail image for the music video for the song entitled
“Close”) while also seeing the displayed video corresponding to the video data stream (e.g., the

video corresponding to the song title, artist name, and album art data for the song “Back on the
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Chain Gang” or “Workin’ for MCA”). The user selectable element (e.g., the thumbnail image
for the music video for the song entitled “Close”) is associated with the available on-demand

video (e.g., the music video for the song entitled “Close”).

143. In the Stingray Music Method, the set-top-box detects that the user has selected
the selectable element (e.g., the thumbnail image for the music video for the song entitled
“Close”) for requesting the available on-demand video (e.g., the music video for the song
entitled “Close”).

144. In the Stingray Music Method, in response to detecting that the user has selected
the selectable element (e.g., the thumbnail or title identifying the music video for the song
entitled “Close”), the set-top-box causes an on-demand video system (e.g., one or more servers)
to transmit to the set-top-box the available on-demand video (e.g., the music video for the song
entitled “Close”). Causing the on-demand video system to transmit to the set-top-box the
available on-demand video (e.g., the music video for the song entitled “Close”) comprises the
set-top-box transmitting to the on-demand video system an on-demand request message (e.g., a

message indicating that the thumbnail or title identifying the music video for the song entitled

56
MC-EGLA-000301



e 12246 v A1OSEH6 EUR CEREBEM M @59t SEnteiled 08/EZRD Daket Db (HAB3RageMage ABT 8f
866

“Close” was selected) configured to cause the on-demand video system to transmit to the set-top-
box the available on-demand video (e.g., the music video for the song entitled “Close”).

145. Stingray actively encourages one or more parties to use the Stingray Music
Method in a manner that infringes, literally and/or under the doctrine of equivalents, at least
claim 14 of the *121 Patent. Specifically, through the Stingray Music Method, Stingray induces
one or more parties (e.g., AT&T or subscribers/end-users) to perform a method for providing an

on-demand service to a user of a set-top-box (e.g., an AT&T set-top-box).

146. In the Stingray Music Method, the set-top-box (e.g., the AT&T set-top-box)

receives via a cable connected to a network (e.g., AT&T’s U-verse® distribution network) a
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media channel (e.g., the “Hit List” media channel) comprising a stream of audio and video data
(e.g., audio corresponding to the song “Uptown Funk!” and video data including song title, artist

name, and album art data).

147. In the Stingray Music Method, the set-top-box displays on a display device video
corresponding to the video data stream (e.g., video corresponding to the song title, artist name,
and album art data for the song “Uptown Funk!”).

148. In the Stingray Music Method, while displaying said video (e.g., the video
corresponding to the song title, artist name, and album art data for the song “Uptown Funk!”),
the set-top-box receives on-demand video information (e.g., search suggestions resulting from
the searching on-demand videos for “mars”) transmitted via the cable connected to the network.

149. In the Stingray Music Method, the set top box displays on the display device, as a
result of receiving the on-demand video information (e.g., the search suggestions resulting from
the searching on-demand videos for “mars™), a user selectable element (e.g., a user selectable
element for the suggested search for Bruno Mars videos) for requesting information identifying a
set of available on-demand videos (e.g., the set of 12 available Bruno Mars on-demand videos)

while also displaying the video corresponding to the video data stream (e.g., the video
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corresponding to the song title, artist name, and album art data for the song “Uptown Funk!”) so
that the user can see the user selectable element (e.g., the user selectable element for the
suggested search for Bruno Mars videos) while also seeing the displayed video corresponding to
the video data stream (e.g., the video corresponding to the song title, artist name, and album art
data for the song “Uptown Funk!”). The user selectable element (e.g., the user selectable
element for the suggested search for Bruno Mars videos) is associated with the set of available
on-demand videos (e.g., the set of 12 available Bruno Mars on-demand videos).

150. In the Stingray Music Method, in response to the user of the client system
selecting the user selectable element (e.g., the user selectable element for the suggested search
for Bruno Mars videos), the set-top-box transmits to an on-demand system (e.g., one or more
servers) an on-demand request message for causing the on-demand system to transmit to the set-
top-box the information identifying the set of available on-demand videos (e.g., information

identifying the set of 12 available Bruno Mars on-demand videos).

151. In the Stingray Music Method, the set-top-box displays a menu of the available
on-demand videos (e.g., a menu of the available Bruno Mars on-demand videos) as a result of

receiving the information.
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COUNT I
(Infringement of U.S. Patent No. 8,769,602)
(35 U.S. C. § 271(a))

152. Music Choice repeats and re-alleges each and every allegation of paragraphs 1-
151 as if fully set forth herein.

153. The 602 Patent is valid and enforceable.

154. By its use, sale, and/or offer for sale in the United States, and/or importation into
the United States, of the Stingray Music System/Method, Stingray and/or Stingray jointly with
one or more parties, such as Service Providers, has been and is now infringing at least claims 1
and 8 of the ’602 Patent in violation of 35 U.S.C. § 271(a).

155.  Stingray’s actions are without the consent of Music Choice.

156.  Stingray’s infringement has been and is now willful and deliberate. Stingray has
and continues to use, sell and/or offer for sale in the United States, and/or import into the United
States, the infringing Stingray Music System/Method despite an objectively high likelihood that

its actions constituted infringement of the ‘602 Patent. This objectively-defined risk of

infringement was known or so obvious that it should have been known to Stingray.
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157. As a result of Stingray’s actions, Music Choice has suffered and continues to
suffer substantial injury. Music Choice has been and will continue to be irreparably harmed
unless Stingray’s infringement of the *602 Patent is enjoined.

158. Music Choice has been and will continue to be damaged by Stingray’s
infringement of the *602 Patent, in an amount to be proven at trial.

159. At least by filing and serving the original complaint for patent infringement on
June 6, 2016, Music Choice has given Stingray written notice of its infringement.

COUNT II
(Infringement of U.S. Patent No. 9,357,245)
(35 U.S. C. § 271(a))

160. Music Choice repeats and re-alleges each and every allegation of paragraphs 1-
159 as if fully set forth herein.

161. The *245 Patent is valid and enforceable.

162. By its manufacture, use, sale, and/or offer for sale in the United States, and/or
importation into the United States, of the Stingray Music System/Method, Stingray and/or
Stingray jointly with one or more parties, such as Service Providers, has been and is now
infringing at least claims 1, 12 and 17 of the 245 Patent in violation of 35 U.S.C. § 271(a).

163.  Stingray’s actions are without the consent of Music Choice.

164. Stingray’s infringement has been and is now willful and deliberate. Stingray has
and continues to use, sell and/or offer for sale in the United States, and/or import into the United
States, the infringing Stingray Music System/Method despite an objectively high likelihood that
its actions constituted infringement of the ‘245 Patent. This objectively-defined risk of

infringement was known or so obvious that it should have been known to Stingray.
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165. As a result of Stingray’s actions, Music Choice has suffered and continues to
suffer substantial injury. Music Choice has been and will continue to be irreparably harmed
unless Stingray’s infringement of the *245 Patent is enjoined.

166. Music Choice has been and will continue to be damaged by Stingray’s
infringement of the *245 Patent, in an amount to be proven at trial.

167. At least by filing and serving the original complaint for patent infringement on
June 6, 2016, Music Choice has given Stingray written notice of its infringement.

COUNT III
(Infringement of U.S. Patent No. 7,320,025)
(35 U.S. C. §§ 271(a) and (b))

168. Music Choice repeats and re-alleges each and every allegation of paragraphs 1-
167 as if fully set forth herein.

169. The 025 Patent is valid and enforceable.

170.  Service Providers and/or Service Providers jointly with one or more parties, such
as subscribers/end-users, perform the method of claim 1 of the *025 patent as described above.

171.  Stingray is inducing infringement of claim 1 of the *025 patent in violation of 35
U.S.C. 8 271(b) by actively encouraging one or more parties, such as Service Providers and/or
Service Providers jointly with additional third parties, such as subscribers/end-users, to perform
the method of claim 1 of the *121 patent as described above while knowing that such acts
constitute infringement.

172. By its use, sale, and/or offer for sale in the United States, and/or importation into
the United States, of the Stingray Music System/Method, Stingray and/or Stingray jointly with
one or more parties, such as Service Providers, has been and is now infringing at least claim 8 of

the 025 Patent in violation of 35 U.S.C. § 271(a).
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173.  Stingray’s actions are without the consent of Music Choice.

174. Stingray’s infringement has been and is now willful and deliberate. Stingray has
and continues to use, sell, offer for sale in the United States, import into the United States, and/or
induce third parties to use the infringing Stingray Music System/Method in the United States,
despite an objectively high likelihood that its actions constituted infringement of the *025 Patent.
This objectively-defined risk of infringement was known or so obvious that it should have been
known to Stingray.

175. As a result of Stingray’s actions, Music Choice has suffered and continues to
suffer substantial injury. Music Choice has been and will continue to be irreparably harmed
unless Stingray’s infringement of the *025 Patent is enjoined.

176. Music Choice has been and will continue to be damaged by Stingray’s
infringement of the *025 Patent, in an amount to be proven at trial.

177. At least by filing and serving the original complaint for patent infringement on
June 6, 2016, Music Choice has given Stingray written notice of its infringement.

COUNT IV
(Infringement of U.S. Patent No. 9,351,045)
(35 U.S. C. § 271(a))

178. Music Choice repeats and re-alleges each and every allegation of paragraphs 1-
177 as if fully set forth herein.

179. The 045 Patent is valid and enforceable.

180. By its manufacture, use, sale, and/or offer for sale in the United States, and/or
importation into the United States, of the Stingray Music System/Method, Stingray and/or
Stingray jointly with one or more parties, such as Service Providers, has been and is now

infringing at least claims 1, 6, 11 and 16 of the 045 Patent in violation of 35 U.S.C. 8 271(a).
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181.  Stingray’s actions are without the consent of Music Choice.

182.  Stingray’s infringement has been and is now willful and deliberate. Stingray has
and continues to manufacture, use, sell and/or offer for sale in the United States, and/or import
into the United States, the infringing Stingray Music System/Method despite an objectively high
likelihood that its actions constituted infringement of the ‘045 Patent. This objectively-defined
risk of infringement was known or so obvious that it should have been known to Stingray.

183. As a result of Stingray’s actions, Music Choice has suffered and continues to
suffer substantial injury. Music Choice has been and will continue to be irreparably harmed
unless Stingray’s infringement of the *045 Patent is enjoined.

184. Music Choice has been and will continue to be damaged by Stingray’s
infringement of the *045 Patent, in an amount to be proven at trial.

185. At least by filing and serving the original complaint for patent infringement on
June 6, 2016, Music Choice has given Stingray written notice of its infringement.

COUNT V
(Infringement of U.S. Patent No. 9,414,121)
(35 U.S. C. §§ 271(a) and (b))

186. Music Choice repeats and re-alleges each and every allegation of paragraphs 1-
185 as if fully set forth herein.

187. The 121 Patent is valid and enforceable.

188. By its use, sale, and/or offer for sale in the United States, and/or importation into
the United States, of the Stingray Music System/Method, Stingray and/or Stingray jointly with
one or more parties, such as Service Providers, has been and is now infringing at least claim 1 of

the ’121 Patent in violation of 35 U.S.C. § 271(a).
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189. Service Providers, alone or jointly with one or more subscribers/end-users,
manufacture and/or use the system of claim 1 of the 121 patent and the method of claims 6 and
14 of the *121 patent as described above.

190. Stingray is inducing infringement of at least claims 1, 6, and 14 of the 121 patent
in violation of 35 U.S.C. § 271(b) by actively encouraging Service Providers, alone or jointly
with one or more subscribers/end-users, to manufacture or use the system of claim 1 of the *121
patent and to perform the method of claims 6 and 14 of the 121 patent as described above while
knowing that such acts constitute infringement.

191. End-users are using the system of claim 1 of the *121 patent and the method of
claims 6 and 14 of the *121 patent as described above.

192.  Stingray is inducing infringement of at least claims 1, 6, and 14 of the 121 patent
in violation of 35 U.S.C. § 271(b) by actively encouraging subscribers/end-users to use the
system of claim 1 of the 121 patent and to perform the method of claims 6 and 14 of the *121
patent as described above while knowing that such acts constitute infringement.

193.  Stingray’s actions are without the consent of Music Choice.

194.  Stingray’s infringement has been and is now willful and deliberate. Stingray has
and continues to use, sell and/or offer for sale in the United States, import into the United States,
and/or induces one or more parties to manufacture and/or use the infringing Stingray Music
System/Method in the United States despite an objectively high likelihood that its actions
constituted infringement of the ‘121 Patent. This objectively-defined risk of infringement was

known or so obvious that it should have been known to Stingray.
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195. As a result of Stingray’s actions, Music Choice has suffered and continues to
suffer substantial injury. Music Choice has been and will continue to be irreparably harmed
unless Stingray’s infringement of the *121 Patent is enjoined.

196. Music Choice has been and will continue to be damaged by Stingray’s
infringement of the *121 Patent, in an amount to be proven at trial.

197. At least by filing and serving the first amended complaint on August 12, 2016 for
patent infringement, Music Choice has given Stingray written notice of its infringement.

JURY DEMAND

198. Music Choice hereby requests a trial by jury pursuant to Rule 38 of the Federal
Rules of Civil Procedure.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Music Choice prays that the Court enter judgment against
Stingray and in favor of Music Choice, as follows:

A. Finding that the "602 Patent, the *245 Patent, the "025 Patent, the *045 Patent, and the
’121 Patent were duly and lawfully issued, and are valid and enforceable.

B. Finding that Stingray has infringed one or more of the claims of the *602 Patent, the
’245 Patent, the *025 Patent, the 045 Patent, and the 121 Patent;

C. Awarding damages to Music Choice in accordance with 35 U.S.C. § 284, including
pre-judgment and post-judgment interest, to compensate Music Choice for Stingray’s
infringement of the *602 Patent, the *245 Patent, the *025 Patent, the *045 Patent, and the ’121
Patent;

D. Ordering preliminary and permanent injunctive relief restraining and enjoining

Stingray and its officers, agents, attorneys, employees, and those acting in privity or active
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concert with Stingray, from infringement of the ’602 Patent, the *245 Patent, the 025 Patent, the

’045 Patent, and the "121 Patent for the full terms thereof;

E. Finding that this case is exceptional pursuant to 35 U.S.C. § 285;

F. Awarding Music Choice its costs and attorneys’ fees; and

G. Awarding Music Choice such other and further relief as this Court deems just and

proper.

DATED: March 17, 2017

Respectfully submitted,
IRELAND CARROLL & KELLEY

By: __ Martin M. Zoltick (with permission by Collin M.
Maloney

Otis Carroll -- State Bar No. 03895700

Collin Michael Maloney -- State Bar No. 00794219
6101 S Broadway, Suite 500

Tyler, TX 75703

Tel: (903) 561-1600

Fax: (903) 581-1071

Email: otiscarroll@icklaw.com

Email: cmaloney@icklaw.com

and
ROTHWELL, FIGG, ERNST & MANBECK, P.C.

Martin M. Zoltick

Sharon Davis

Daniel R. McCallum

Michael Jones

Jennifer B. Maisel

607 14™ Street, N.W. — Suite 800
Washington, D.C. 20005

Tel: (202) 783-6040

Fax: (202) 783-6031

Email: MC-Stingray-Serv@rfem.com

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that all counsel of record who are deemed to have
consented to electronic service are being served with a copy of this document via the Court’s

CM/ECEF system per Local Rule CV-5(a)(3) on March 172, 2017.

/s/ Collin Maloney
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MUSIC CHOICE,

Plaintiff,
Civil Action No. 2:16-CV-0586-JRG-RSP

V.
LEAD CASE
STINGRAY DIGITAL INC. (f/k/a STINGRAY
DIGITAL GROUP INC.) and Jury Trial Demanded

STINGRAY MUSIC USA, INC,,
FILED UNDER SEAL

Defendants.

MUSIC CHOICE’S OPPOSITION TO DEFENDANTS’ DAUBERT MOTION TO
EXCLUDE CERTAIN OPINIONS AND TESTIMONY OF
MUSIC CHOICE’S DAMAGES EXPERT, DR. KEITH R. UGONE
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. INTRODUCTION

The evidence at trial will show that Stingray caused - former Music Choice
customers (—) to switch their business to Stingray and provided
them with music services that infringe Music Choice’s patents. Accordingly, this is a
paradigmatic lost profits case, in which Music Choice intends to prove that but for
infringement, it would have made specific, identifiable sales.

Dr. Ugone’s role was to calculate the amount of the lost profits relating to these .
customers, which he did by reviewing various information, including the contracts between
Music Choice and the stolen customers. This is a much more straightforward task than
performing a subjective 15-factor Georgia-Pacific reasonable royalty analysis, and Stingray’s
attempt to Daubert his calculations is unavailing. Dr. Ugone also analyzed the price erosion
caused by Stingray’s entry into the market with respect to - customers. Finally, he
provided opinions on commercial success. In all cases, he used well-established methodologies
for performing the analysis, and Stingray’s criticisms go to weight, not admissibility.

1. COUNTER-STATEMENT OF FACTS
A. Music Choice and the Asserted Patents

Music Choice is a pioneer in the provision of music video services. It launched its
residential music channels in the U.S. in 1991, and its residential music services remain the core
of its business. Report! 1 29. Music Choice has a demonstrated history of innovation, including,
for example, that it was the first digital audio music broadcaster, the first music broadcaster to

provide an on-screen interface, and the first to provide links between television and broadband.

! Music Choice retains the naming convention adopted by Stingray in connection with its
motion: “Report” for Dr. Ugone’s September 27, 2017 initial report (Ex. 1 hereto), and
“Supplemental Report” for Dr. Ugone’s April 12, 2019 supplemental report (Ex. 3 hereto).

MC-EGLA-000318
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Report § 30. Music Choice has obtained an extensive patent portfolio that includes the patents in
suit, which are directed, among other things, to systems and methods for supplementing
broadcast media services with on-demand content that enable subscribers to exercise control over
the selection and timing of the content they wish to view (the 025 and *045 “VOD Linking
Patents”) and for providing video images to complement an audio data stream (the 245 “Visual
Complement Patent”). Report § 45. Music Choice is a multi-platform service that delivers
music and music videos across TV, mobile, and the web (including audio music channels and a
music video-on-demand network) to millions of households in the U.S. See Report [ 43-46; EX.

4 (“About Music Choice” webpage). Stingray’s own documents confirm that _

B. Stingray Is the Only Major Direct Competitor of Music Choice

Stingray, which entered the U.S. in 2010, is Music Choice’s only significant competitor.

Report 11 34, 62(a)(ii) & (c). Stingray has three products in the United States relevant to Music

Choice’s claims: (1) _ which it sold to - and Music Choice accuses of
infringing the *025 and 045 VOD Linking Patents, (2) _
-, which it provides to - and Music Choice accuses of infringing the 245 Visual
Complement Patent, and (2) | NN
- and which Music Choice does not accuse of infringement in this case. Report { 47-49.

C. Stingray Displaced Music Choice as - Provider

Music Choice first secured - subscriber business in _ pursuant to
which it provided music channels and music videos to _
_. Report 1 67. - renewed its contracts with Music Choice through

-2-
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, after which Music Choice lost - business to Stingray. Report 11 67-68.

Stingray had tried to win - business earlier, but succeeded at that time by _

Indeed, Stingray had to specifically -

Report 1 69(a)(i), (b), (c).

When Music Choice lost - as a customer to Stingray, - was paying -

Report § 67(c). Stingray ultimately succeeded by

_. Report 11 69-71. It is undisputed that_
I =< 7 (Riley Tr) 46:6-15.

D. Stingray Displaced Music Choice as - Provider

- was a Music Choice customer until _ when it switched its business to

Stingray. Report { 75. Stingray initially provided - with _
_, but starting in at least - Stingray began providing - with
the infringing _ Id.

E. Summary of Dr. Ugone’s Opinions

Lost Profits for Loss of _ Contracts: Dr. Ugone’s first task was to
calculate the lost profits of Music Choice caused by the loss of the _ accounts
to Stingray competition. See, e.g., Report 1 7-8. Dr. Ugone examined the evidence that there
were only two viable competitors for _ business and that Music Choice lost

-3-
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business from both customers as a result of Stingray’s infringement. He then used the actual

contracts between Music Choice and the customers to _
I s ingray's excpert,
Michele Riley, did not contest _ See EX.
8 (Riley Supp. Rebuttal Report) 11 28-169. Dr. Ugone determined Music Choice’s lost profits
through August 2019 were _ based on Stingray’s infringement of the
VOD Linking Patents, and _ based on Stingray’s infringement of the

Visual Complement Patent. See Supplemental Report 1 9, Supp. EX. 7. In doing so, he expressly
considered and analyzed each of the four, non-exclusive Panduit factors. See Report {{ 52-83.
Price Erosion: Dr. Ugone also calculated price erosion damages with respect to .

- customers for whom Music Choice had to lower its prices as a result of competition

with Stingray’s infringing products. Dr. Ugone observed that _
-
|
-
- Report {1 86, 88; see also, e.g., Supplemental Report Supp. Ex. 8. To calculate price
erosion damages, Dr. Ugone compared _
I < Report  90. He
then | S id. Applying a
_, Dr. Ugone concluded that Music Choice’s price-erosion

damages through August 2019 are _ See id.; Supplemental Report {1 14-16.
Commercial Success: Finally, Dr. Ugone analyzed commercial success of the ’245

patent, opining as discussed below, that the technology in the 245 patent has been the subject of

MC-EGLA-000321
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significant commercial success in the marketplace.

1.  LEGAL STANDARDS

The Federal Rules of Evidence and Daubert establish that this Court, in assessing expert
testimony, must determine whether “the reasoning or methodology underlying the testimony is
scientifically valid and [] whether that reasoning or methodology properly can be applied to the
facts in issue.” Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 593 (1993). “The inquiry
envisioned by Rule 702 is . . . a flexible one.” 1d. at 594-95. “Its overarching subject is the
scientific validity—and thus the evidentiary relevance and reliability—of the principles that
underlie a proposed submission.” 1d. Therefore, “[i]t bears reminding that the trial court’s role
as gatekeeper under Daubert is not intended to serve as a replacement for the adversary system.”
Pipitone v. Biomatrix, Inc., 288 F.3d 239, 250 (5th Cir. 2002) (internal quotation omitted).
Rather, “as Daubert makes clear, ‘vigorous cross-examination, presentation of contrary
evidence, and careful instruction on the burden of proof are the traditional and appropriate means
of attacking shaky but admissible evidence.” Id. (quoting Daubert, 509 U.S. at 596).

“[T]he proponent of the expert’s opinion testimony need not prove that the expert’s
testimony is correct—the proponent need only prove by a preponderance of the evidence that the
testimony is reliable.” Intellectual Ventures Il LLC v. Sprint Spectrum, L.P., No. 2:17-CV-0661-
JRG-RSP, 2019 WL 1877309, at *1 (E.D. Tex. Apr. 26, 2019) (citing Johnson v. Arkema, 685
F.3d 452, 459 (5th Cir. 2012)); see also i4i Ltd. v. Microsoft Corp., 598 F.3d 831, 854 (Fed. Cir.
2010), aff’d, 564 U.S. 91 (2011) (“Daubert and Rule 702 are safeguards against unreliable or
irrelevant opinions, not guarantees of correctness.”). Similarly, “[t]he court’s “focus, of course,
must be solely on principles and methodology, not on the conclusions that they generate.””

Intellectual Ventures, 2019 WL 1877309 at *1 (quoting Daubert, 509 U.S. at 595).

MC-EGLA-000322
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IV.  ARGUMENT
A Dr. Ugone’s - Analysis Is Sound

Proof of lost profits requires the patentee to show “evidence of a reasonable probability
that the patent holder would have made the asserted profits absent infringement.” Minco, Inc. v.
Combustion Eng’g, Inc., 95 F.3d 1109, 1118 (Fed. Cir. 1996). The lost profits analysis is
substantially simplified in a two-player market in which there is no possibility that a third party

would have made any of the infringer’s sales, because “[w]here . . . the patent owner and the

infringer were the only suppliers of the product, causation may be inferred.” Lam, Inc. v. Johns
Manville Corp., 718 F.2d 1056, 1065 (Fed. Cir. 1983). See also Funai Elec. Co. v. Daewoo
Elecs. Corp., 616 F.3d 1357, 1375 (Fed. Cir. 2010) (affirming damages award where “evidence
of lost profits was premised primarily on Funai’s loss to Daewoo of the business of a long-time
large customer, for which direct losses were established, with the presentation of expert
testimony and evidence that this was essentially a two-supplier market”); Water Techs. Corp. v.
Calco, Ltd., 850 F.2d 660, 672 (Fed. Cir. 1988) (“The Panduit test in part (2) embodies the idea
... that lost profits for all sales made by an infringer are easier to obtain where there are only
two suppliers in the market, the infringer and the patent owner.”).

Stingray’s sole criticism of Dr. Ugone’s - lost profits analysis is to challenge his

use of |
- when calculating damages for the period _.2 Mot. at 9-

MC-EGLA-000323
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12. It was plainly reasonable for Dr. Ugone to use that figure, _
_, for the analysis. Indeed, _ was such an obvious

choice that Stingray’s expert (Ms. Riley) never challenged Dr. Ugone’s opinion on that point.
Nevertheless, Stingray asserts that “Dr. Ugone provides no basis for his assumption”
" Mot. at 9. Of course, he had a basis—that is, -

Sometimes simplicity has its benefits, and here, we have a direct comparable _
_. Rather than assume an inflation rate, monopoly power on
the part of Music Choice, or some other justification for an increase, Dr. Ugone conservatively
used _ Such a prior agreement is often—as it is here—the most reliable
evidence available in setting damages for infringement. See, e.g., SSL Servs., LLC v. Citrix Sys.,
Inc., 769 F.3d 1073, 1093 (Fed. Cir. 2014) (upholding damages award based on distribution
agreements between infringer and patentee’s predecessor, and where defendant’s expert
acknowledged “these agreements were the closest comparable information . . . that he could
find”); FastShip, LLC v. United States, 131 Fed. Cl. 592, 623 (2017), aff’d as modified, 892 F.3d
1298 (Fed. Cir. 2018) (“the court finds that two licenses [between patentee and defendant’s
vendor] . . . are the most relevant to determining a reasonable royalty”).

Pointedly, there is no disagreement between the experts on the propriety of using the

_. Although Ms. Riley had various other criticisms of Dr. Ugone’s opinions, she did

Stingray does not challenge that assumption, or Dr. Ugone’s
calculations of lost profits damages for the period fromg_ to the time of trial.

-7-
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not challenge Dr. Ugone’s assumption as to the reasonableness of using _ See,
e.g., Ex. 7 (Riley Tr.) at 59:3-64:17; Ex. 8 (Riley Supp. Report) 11 28-169.

Although not supported by their expert, Stingray raises several additional criticisms.
None have merit, and if at all, they go to the weight of the testimony not admissibility.

First, Stingray argues that Dr. Ugone improperly relies on a contractual rate that -
|
_. Mot. at 10 (emphasis omitted). Dr. Ugone considered this point and explicitly
identified * " stating that _
|
I . .0 Report 1 56(0)(0).
Among that evidence, Dr. Ugone pointed to _
I
I Report 1 56(b)(), Ex. 9
(STINGRAY017894) (emphasis added). The jury could certainly conclude _
I - 0. Ugone
describes, among other things, the VOD Linking Patents enable consumers viewing a traditional
linear audio channel (e.g., a traditional television channel with scheduled programming) to “link”
to and activate video-on-demand content, such that “in this way, the technology allows a user to
explore and navigate to available video-on-demand content, such as music videos, while still

watching and listening to the currently playing content” of a linear audio channel. Report

1 42(a). Consistent therewith, Music Choice was providing _
I, - fact that

MC-EGLA-000325
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Second, Stingray argues that Dr. Ugone’s lost-profits analysis—which assumes “that the
monthly subscriber rate will remain unchanged”—*"“contradicts his assumption regarding price
erosion.” See Mot. at 11. No contradiction exists. Dr. Ugone’s lost-profits analysis is premised
on the continuation of - contractual rate in the absence of Stingray’s infringement. The
price-erosion methodology, which applies to _ is based on Stingray being out in
the marketplace, offering a cheaper, infringing product to _ The models’
assumptions are necessarily different, and there is no contradiction, let alone one that justifies
exclusion. See, e.g., Campbell ex rel. Campbell v. Metro. Prop. & Cas. Ins. Co., 239 F.3d 179,
186 (2d Cir. 2001) (“[G]aps or inconsistencies in the reasoning leading to Dr. Rosen’s opinion
... go to the weight of the evidence, not to its admissibility.”); Gibson Guitar Corp. v. 745 LLC,
No. 3:11-0058, 2012 WL 90445, at *10 (M.D. Tenn. Jan. 11, 2012) (“Loy is not an unreliable
witness within the meaning of Daubert merely because . . . his declaration may contain . . .

inconsistencies. Such things go to the weight, not the admissibility of his testimony.”).

Third, Stingray argues the |
I . <ornehow undermines the reliability
of Dr. Ugone’s calculations based on _ See Mot. at 9-10. Dr. Ugone
I - choice of
I s conservative. see n2 supra. |

-9-
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Finally, Stingray argues Dr. Ugone’s methodology is unreliable because he omits “any

discussion regarding price elasticity.” Mot. at 11. But Stingray’s own expert did not even -

Stingray argues nonetheless that because subscriber counts were going down, Music Choice’s

price would decrease. Why that should be so when the parties _

Stingray does not say. Indeed, the record evidence shows that Music Choice _

I singray s
assumption that the price would have gone down is unsupported, and as with all its other

objections goes to the weight of evidence, not admissibility.

B. Dr. Ugone’s - Analysis Is Sound

As to Dr. Ugone’s calculation of lost profits in relation to - Stingray’s sole
challenge is to his analysis of non-infringing alternatives under Panduit Factor 2. Mot. at 8-9.

But Stingray misconstrues the non-infringing alternatives analysis. The evidence is that -

could supply the benefits of the invention—_
_. The existence of other inferior products,

like - is irrelevant, given that “a ‘product on the market which lacks the advantages of the

patented product can hardly be termed an acceptable substitute.”” Stryker Corp. v. Intermedics
Orthopedics, Inc., 96 F.3d 1409, 1418 (Fed. Cir. 1996) (quoting Standard Havens Prods., Inc. v.

Gencor Indus., Inc., 953 F.2d 1360 (Fed. Cir. 1991) (internal alterations omitted)).
-10-
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- lacked the commercially-desirable features of the Visual Complement Patent,

including, e.o.. |, c-or 1 46.
Dr. Ugone pointed to evidence showing that: _

I o' 11 45, 57, 76

77; Supplemental Report § 22(a). Thus, Dr. Ugone expressly considered - as a non-
infringing alternative in his Panduit Factor 2 analysis and whether it could supply the benefits of
the invention. His analysis properly considers whether “the alternative product . . . contain[s] the
patented product’s advantages.” Stryker Corp. v. Intermedics Orthopedics, Inc., 891 F. Supp.
751, 823 (E.D.N.Y. 1995). Stingray’s citation to Spellbound—in which the court excluded an
expert’s opinion because “[t]he expert [did not] discuss the basis for [a] conclusion” at all—is
thus inapposite. See Mot. at 9 (citing Spellbound Dev. Group Inc. v. Pac. Handy Cutter, Inc.,
No. SACV 09-0951 DOC (ANx), 2012 WL 8748801, at *4 (C.D. Cal. Feb. 24, 2012)).

C. Dr. Ugone’s Price Erosion Opinions Are Reliable

Stingray criticizes Dr. Ugone’s price erosion methodology as “flawed, speculative, and
unreliable” because he allegedly opines “that the entire difference between the monthly
subscriber rate in the original contract and the rate in the extension is solely due to Stingray’s
alleged infringement” and because he allegedly does not “discuss[] and/or consider[] the many
other possible reasons for the lower monthly subscriber rates.” Mot. at 12-13 (emphasis

omitted). Again Stingray takes issue with Dr. Ugone’s conclusions, not his methodology.
-11-
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For example, Stingray incorrectly argues that Dr. Ugone “did not take into account
whether any of Stingray’s non-infringing music services caused the [providers] to lower the

monthly subscriber rates.” Mot. at 13 (emphasis omitted). Dr. Ugone’s analysis accounts for

this consideration by using a baseline that |

Accordingly, the pre-infringement contracts that Dr. Ugone relies on as the “benchmark market”
for determining subsequent price erosion in the affected post-infringement market already
account for _ See generally
Supplemental Report Supp. Ex. 8 (summarizing “Prior Contract[s]”” and “Impacted Contract[s]”).
Stingray also faults Dr. Ugone for not considering other factors that may have caused

per-subscriber rates to drop, all of which go to the weight, not admissibility of Dr. Ugone’s

opinion. Mot. at 13. Stingray points, e.g., to _—but this criticism
makes little sense, given that, as noted above, _
I (< D Ugone were to adjust his methodology to
account for the effect of _ he would actually have

increased those monthly rates, not further decreased them. Moreover, many of Music Choice’s

pre-infringement contracts |

_. See, e.g., Supplemental Report Supp. Ex. 8 at 1, 11, 14, 16, 18, 21, 23, 25. To

the extent _ or other factors “may” be relevant to price erosion, Stingray is

free to make its argument at trial, but that is no basis to preclude Dr. Ugone’s reasoned opinion.?

3 Stingray’s reliance on Ericsson v. Harris is misleading, as that expert’s opinions were not
excluded simply for not considering “the many other factors that could cause a manufacturer of a

-12-
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Finally, Stingray criticizes Dr. Ugone for including price erosion damages based on
Music Choice’s “agreements with [providers] to whom Stingray did not even offer the allegedly

infringing Stingray Music TV App.” Mot. at 14. This objection is limited to _

-
accounting for $- of the $- in price erosion damages. See Supplemental
Report Supp. Ex. 9. But as Dr. Ugone noted, _
I < Mot at 14 & EX. 2 (quoting
testimony). In addition, Music Choice had to _
based on knowledge that it was competing directly with Stingray. Having done so, market forces
compelled Music Choice to _
_. In this vein, Dr. Ugone relied on testimony
trom |
_ Report 1 86. Dr. Ugone is thus not

relying on the sort of “too speculative” evidence that the Federal Circuit found insufficient in
Engineered Products Co. v. Donaldson Co., 147 F. App’x 979, 990 (Fed. Cir. 2005) (reversing
price erosion damages award where “only support for the inferences” that a bid had been
communicated was that relevant personnel “had office space in close proximity to one another”).

D. Dr. Ugone’s Commercial Success Opinions Are Reliable

Stingray correctly states governing law that, in determining the commercial success of a

product to lower prices.” See Mot. at 14 (quoting Ericsson, Inc. v. Harris Corp., No. 4:98-cv-
325, 2001 WL 36131932, at *7 (E.D. Tex. Mar. 13, 2001)). Rather, the court excluded the
opinions at issue for numerous flaws—including using one party’s forecast as a “price reduction
curve” for the other party’s products, using a misleading “beginning point” that boosted damages
by 75%, and “conclud[ing] that price erosion suffered by one Ericsson product would cause price
erosion of a whole family of Ericsson’s products.” Ericsson, 2001 WL 36131932 at *7.

13-
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patented technology as support for the patent’s non-obviousness, “[a] prima facie case of nexus
is generally made out when the patentee shows both that there is commercial success, and that
the thing (product or method) that is commercially successful is the invention disclosed and
claimed in the patent.” Demaco Corp. v. F. Von Langsdorff Licensing Ltd., 851 F.2d 1387 (Fed.
Cir. 1988). But Stingray’s conception of the quantum of evidence legally required to prove the
requisite nexus is both overly restrictive and based on an incorrect assessment of the record.

In the context of expert opinions regarding secondary considerations of non-obviousness,
“[t]he nexus requirement goes primarily to the weight secondary considerations should be given,
and the Daubert inquiry is one of admissibility rather than weight.” Genband US LLC v.
Metaswitch Networks Corp., No. 2:14-CV-33-JRG-RSP, 2016 WL 98745, at *2 (E.D. Tex. Jan.
8, 2016) (citing Primrose Operating Co. v. Nat’l Am. Ins. Co., 382 F.3d 546, 562 (5th Cir.
2004)). Similarly, “[i]t is within the province of the fact-finder to resolve . . . factual disputes
regarding whether a nexus exists between the commercial success of the product and its patented
features, and to determine the probative value of . . . evidence of secondary considerations.”
Pro-Mold & Tool Co. v. Great Lakes Plastics, Inc., 75 F.3d 1568, 1574 (Fed. Cir. 1996).

Stingray accuses Dr. Ugone of “not providing a market share analysis” in analyzing

commercial success of the Visual Complement Patent. Mot. at 6. This is incorrect—Dr.

Ugone’s Commercial Success Report notes, [ N

Commercial Success Report  39(a). Dr. Ugone’s damages Report also notes that the U.S.

market is [ A - .o Report 1 62(a)(ii) & (©)
Stingray criticizes Dr. Ugone for not citing to evidence “demonstrating the success of

[Music Choice’s] linear audio music channels, themselves” and instead “cit[ing] to -

-14-
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I .ot 15. This
oversimplifies Dr. Ugone’s analysis. Dr. Ugone specifically considered _
Commercial Success Report 1 44. Dr. Ugone also observed _
I, . 141

This Court has routinely overruled Daubert objections such as Stingray now raises. See,
e.g., Genband, 2016 WL 98745 at *2 (“Even if the product embodies technology other than just
the asserted patents, the connection is sufficient to permit the circumstantial inference of a
nexus.”); Chrimar Sys., Inc. v. ADTRAN, Inc., No. 6:15-CV-00618-JRG, D.l. 617 at 5 (E.D. Tex.
Nov. 7, 2016) (“[T]hese opinions regarding commercial success go to the weight of Dr.
Madisetti’s opinions and not the admissibility.”); Pers. Audio, LLC v. Togi Entm’t, Inc., No.
2:13-CV-13-JRG-RSP, 2014 WL 4403186, at *2 (E.D. Tex. Sept. 5, 2014) (reports showed
“requisite relationship of the patent-in-suit to secondary considerations of nonobviousness.”).

Stingray’s reliance on Datatreasury does not mandate a different result—there the sole
evidence on which the plaintiff relied for commercial success was “several licenses it . . . entered
into with past and potential accused infringers,” and the court found that “Plaintiff has not
sufficiently shown that any of the licensees necessarily entered into a license agreement based on
the merits of the claimed invention.” Datatreasury Corp. v. Wells Fargo & Co., No. 2:06-CV-
072, 2010 WL 11475580, at *4-*5 (E.D. Tex. Feb. 26, 2010) (emphasis in original).

V. CONCLUSION

Stingray’s motion should be denied. Defendants’ criticisms are directed to Dr. Ugone’s

conclusions, not his methodologies, and accordingly do not merit exclusion under Daubert.
-15-
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
MUSIC CHOICE
Ruintiff,
V. Case M. 2:16€v-00586JRGRSP

STINGRAY DIGITAL GROUP INC,

w W W W W W W W W

Bfendant

MEMORANDUM OPINION AND ORDER

Before the Court is (1) Plaintiff Music Choice’s Daubert Motion to Strike Déapasit
Testimony of Defendants’ Expert Dr. Michael Shamos for Presenting Untimely and Undisclosed
Opinions (“Motion to Sike”) (Dkt. No. 188) and (2) Music Choice’s Alternative Motion for
Leave to Serve the Supplemental Expert Report of Samuel Russ, Ph.D (“Motion for Leave”) (Dkt.
No. 230).

Music Choice raises two separate arguments within its Motion to Strike. Music Choice first
seeks to exclude Dr. Shamos’ opinitbat “the Audio Engine and StillPic Generator components
of the accused Ubiquicast machine purportedly send data between theanstiared RAM
memory, which according to Dr. Shamos, does not qualify as the ‘transmission’ of data as recited
in '245 claims 10 and 15.” (Dkt. No. 188 at Music Choice alsseeks to exclude Dr. Shamos’
“invalidity opinion that Rothman made MP4 technology obvious.” (Dkt. No. 188 at 6.) Music
Choice filed its Motion for Leave seeking file a supplemental report to address these opinions
in the event that Music Choice’s Motion to Strikelenied. (Dkt. No. 230.)

The Court will first address Music Choice’s argument regarding the allegedly new
infringement theory and theaddress Music Choice’s argument regarding the allegedly new

invalidity theory Finally, the Courtvill addresswhether the Motion for Leave should be granted

1/6
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to allow Music Choice to supplement its reports to address both the infringement andliley

theory.

l. INFRINGEMENT THEORY REGARDING COMMON MEMORY
Claim 10 is representative of claim 15 here, and claim 10 is dependent upon claim 1. Claim

1 requires:

1. A method for providing a visual complement to an audio stream, comprising:

transmitting, from a first transmission system to a second transmission system,
audio data corresponding to a selected song; and

transmitting a data packet that was generated using an identifier identifying
the selected song, wherein the data packet includes a media asséitfiden
identifying a media asset and further includes song information associated
with the selected song, the song information comprising the title of the song
and the name of the artist who recorded the song, wherein

the step of transmitting the data packet comprises transmitting the data packet
to a receiving system that is configured such that, in response to receiving
the data packet, the receiving system automatically generates a video image
using the information included in the data packet and automatically outputs
the generated video image such that it is received by a display device that
is operable to display the video image to a user of the display device without
the user having to select a menu item, and

the generated video image includes the sofagmation comprising the title
of the song and the name of the artist.

(emphasis added). Claim 10 adds the requirement that “the video image is encoded according to
a Moving Pictures Experts Group (MPEG) standard.”

Within an exhibit to Dr. Shamos’ pert report, Dr. Shamos stated that Iff] StillPic
Generator and the Audio engine are the same pieseftefare. Thus one does not transmit to the
other and the StillPic Generatartual machine cannot act ascteiving systefnfor the Audio
Engine” (Dkt. No. 188-5 at 12 (using ECF page number).) Elsewhere within the same report, Dr.
Shamos stated that “Mr. Lavigne testified that the StillPic Generator and the Audio engine are the

same piece of software. Thus one does not transmit to the other anidlPihe Generator virtual

2/6
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machine cannot act as ‘receiving system’ for the Audio Engirld.”at 10 (using ECF page
numbers) (internal citations omitted).)

At Dr. Shamos’ deposition, Dr. Shamos stated that, “if the Galaxie StdiEnherator
deposits data in RAM, and the Ubiquicast audio engine retrieves it from RAM, there is no
transmission.” (Dkt. No. 188-6 at 58:1-4.) He stated that “[s]oftware components running on the
same box can’t transmit to one another because therg no transmission channelltl( at 58:7—

10.) Dr. Shamos also opined that, “[i]f | put data in RAM and another module of the software takes
it out of RAM, there is no transmissionld( at 58:15-17.)

Music Choice argues that the Dr. Shamos only opines in his expert report “that there was
no ‘transmission’ of data packets between the Audio Engine and StillPic Generator because the
two supposedly were ‘the same piece of softwa(Pkt. No. 188 at 5.) Based on Dr. Shamos’
statements during his deposition,udlc Choice argues that Dr. Shamos pivoted his non-
infringement theory to now argue that there is no transmission “because data is purportedly sent
between the StillPic Generator and Audio Engine via shared RAM or common menhhraf’ (

6.) Music Choice also argues that the terms “RAM” and “common memory” do not appear in the
non-infringement reportld.)

After consideration, the Court DENIB3usic Choice’s Motion to Strike fallegedly new
infringement theory regarding common memory because the Court concludes that Dr. Shamos’
testimony falls within the scope of his expert report. While Dr. Shamos does not explicitly discuss
a common memory non-infringement theory within his report, Dr. Shamos does discuss a non-
infringementtheory that no transmission occurs as required by the claims because the Audio
Engine and StillPic Generator are part of the same software program. Dr. Shamos statements

regarding a common memory merely elaborate on the already existing opinions within the expert

3/6
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non-4nfringementreport. Gay v. Stonebridge Life Ins. Co., 660 F.3d 58, 64 (1st Cir. 2011)
(“Although his testimony uses different words than the expert report, it was a reasonable
elaboration of the opinion disclosed in the report.”); Sec. & Exch. Comm’n v. Life Partners
Holdings, Inc, 2013 WL 12076934, at *3 (W.D. Tex. Nov. 8, 2013) (quoting Thompson v. Doane
Pet Care Cq 470 F.3d 1201, 1203 (6th Cir. 2006)).
1. INVALIDITY THEORY REGARDING STREAMING VIDEO USING MP4

The Court notes that Dr. Shamowluded within his invalidity charts the following
statement “Rothman expressly discloses MPEG (MP3) . . . . MP3 is an audio codec. However,
Rothman discloses that the materials provided can also be streamed video. Rothman was filed on
April 27, 2001, atvhich timeit was conventional to stream videos using MPHGkt. No. 213-
6 at 13.) Thus, the critical issue here is whether this statement and other statements within the Dr.
Shamos’ report and invalidity charts are sufficient to provide notice obayttiieat Rothman made
use of MP4 technology obvious. The Court concludes that Dr. Shamos sufficiently disclosed this
theory, so the Court denies this portion of Music Choice’s Motion to Strike.

At his deposition, Dr. Shamos stated tHatanting to know about MP3, when MP4 came
along it would be completely obvious to use that as one of the streamng -ef the formats that
could be used with the streaming application.” (Dkt. No. 188-6 at 164:4—7.) Dr. Shamos later stated
that “[t]here is not an express reference to MP4 in my Rothman portion of my report.” (Dkt. No.
188-6 at 165:3—4.) Music Choice contends that Dr. Shamos’ report fails to explicitly or implicitly
discuss MP4 in relation to the Rothman reference. (Dkt. No. 188 at 3 (citing Dkt. Nb.&t8B-
4).)

Stingray responded by arguing (1) that “Dr. Shamos’ testimony regarding MP4 technology

is merely an elaboration on the opinions in his report” and (2) that the testimony “was given in

4/6
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response to opposing counsel’s deposition questioning.” (Dkt. NatZ)8Stingray argues that

Dr. Shamos report states that “[i]t is apparent from the development of the prior art that the
following elements/limitations were conventional at the time of the earliest filing date of the
Asserted Patents. . MPEG encoding.” (Dkt. No. 213-4 at { 257.) Stingray also points to the
report’s discussion of several other references showing that MPE«20 codecs were disclosed

by other prior-art references. (Dkt. No. 213 at 3 n.2 (citing Dkt. No. 213-4 at 1 133, 169-71, 182—
85, 206, 217-18, 230, 244, 250).)

After reviewing the relevant portions of Dr. Shamos’ report and the relevant portions of
the invalidity charts, the Court concludes that Dr. Shamos sufficiently disclosed the theory that
MP4 technology was rendered obvious by Rothman. Providing notice to opposing counsel of the
expert’s proposed testimony is one of the primary purposes of Rule 26(a)(2)(B). Effective Expl.,
LLC v. BlueStone Nat. Res. I, LI Ko. 216€V-00607JRGRSP, 2017 WL 5895164, at *3 (E.D.

Tex. Nov. 13, 2017), report and recommendation adopted, No. @t60607JRGRSP, 2017
WL 5890082 (E.D. Tex. Nov. 29, 2017), appeal dismissed, No. 2018-1365, 2018 WL 3244574
(Fed. Cir. Apr. 26, 2018) (citing Ciomber v. Coop. Plus,,IB27 F.3d 635, 642 (7th Cir. 2008)
The Court concludes that providing notice is the primary concern in this case. The relevant portions
of the report and invalidity charts sufficiently provide notice of this theory. The invalidity charts
state

Rothman expressly discloses MPEG (MP3) . MP3 is an audio

codec. However, Rothman discloses that the materials provided can

also be streamed video. Rothmaas filed on April 27, 2001, at

which time it was conventional to stream videos using MPEG.

(Dkt. No. 213-6 at 13.pbr. Shamosdiscussion of other references makes clear that he considered

MP4 or MPEG4 to be one form of MPEG that was used to stream vidkogyside MPE& and
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MPEGY7. (Sege.g, Dkt. No. 213-4 at T 170 (discussing Mackintosh reference and the use of a
“MPEG-4 video codec”); see also.idt 1 133, 169, 171, 182-85, 206, 217-18, 230, 244, 250.)
1. SUPPLEMENTAL EXPERT REPORT

Becawse the Court considers the foregoing issues sufficienthg@od in order to mitigate
any prejudice to Plaintiff, the Court will GRNT Music Choice’s Motion for Leave to supplement
its expert report with respect to Dr. Shamos’ specificinfmhgement theory that no transmission
occurs because “the Audio Engine and StillPic Generator components of the accused Ubiquicast
machine purportedly send data between them via a shared RAM memortheatkgedly new
invalidity theory regarding MP4 technologyhe supplemental report of Dr. Russ will be strictly
limited to that scope and must be served by no later thanorodfonday, November 11, 2019.

Any issues regarding the scope of this report may be raised at the November 12 pretrial conference.

V. CONCLUSION
For the reasons stated above, the Court DENMESIc Choice’s Motion to Strike and

GRANTS Music Choice’s Motion for Leave.

SIGNED this S5th day of November, 2019.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MUSIC CHOICE g
Plaintiff, §
V. g Case No. 2:16v-00586JRG-RSP
STINGRAY DIGITAL GROUP INC and g LEAD CASE
STINGRAY MUSIC, USA.INC., 5
Defendants §
8
STINGRAY MUSIC, USA.INC, g
Plaintiff, §
V. § Case No. 2:16v-00964JRG-RSP
8 CONSOLIDATED CASE
MUSIC CHOICE 5
Defendant 8
8
MEMORANDUM ORDER

Defendants Stingray Digital Group Inc. and Stingray, USA, Inc. (collectively “Stingray”)
filed a Daubert Motion to Exclude Certain Opinions and Testimony of Music Choice’s Damages
Expert(Dkt. No. 192), which is now before theo@t. In this motion, Stingray mowdo exclude
certain opinions and testimony of Dr. Keith R. Ugone. Stingray seeks to exclude (1) Dr. Ugone’s
calculation of lost profits relating to two former Music Choice customers that switched their
business to Stingray?) his analysis of the price erosion allegedly caused by Stingray’s entry into
the market with respect to ten Music Choice customers, artdg®pinions on the commercial
suaxess of certain Music Choice products and servigds! For the reasons set forth herein,

Stingray’s motion is DENIED.

L Upon receiving the motion, Music Choice filed a response (Dkt. No. 214), to which Stfihgnlasy reply (Dkt.
No. 224) and Music Choice filed a staply (Dkt. No. 236).

1
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BACKGROUND
a. Background of this Action, including Patentsin-Suit

Music Choice filed this patent infringement action on June 6, J046. No. 192, at 5.

This actioninvolves audio and video on demand (*VOD”) music channels transmitted to
consumers by cable and satellite television providel® serve as multichannel video
programming distributor6 MVPD”). (Id., atl). MVPDs execute a contract with a music service
provider where the MVPD agrees to pay the music service provider a monthly rate per subscriber
in exchange for one or more music services, including, for example, audio or VOD music channels.
(Id., at 2).Typically, each MVPD executes a contract with only one music service provider at a
time for a period of several yeaftd., at 3).

After a stay of this action pending inter partes review (“IPR”), three patergsit
remained U.S. Patent No. 9,357,245 (th45 Patent” or “Visual Complement Patent”), U.S.
Patent No. 7,320,025 (the *025 Patent”), and U.S. Patent No. 9,351,045 (the &8 )PThe
'245 Patent is directed to providing visual images to complement an audio data stream, e.g., album
art relating to the song being playeld. (at5). The ‘025 and '045 &ents (collectively, the “VOD
Linking Patents”) are related patents and share a common specification. The VOD Linking Patents
are directed to enabling users to exercise control over the selection and timing etidmeaod
content they wish to viewld.).

b. Parties

Music Choice, owned by several MVPDs, has been a music service provider since 1991. It

offers audio through its Audio Service, which consists of audio music channels, and VOD music

programming, through its VOD Servicgd., at 3).

2The information in the background sectiwas taken from the Parties’ briefinthe Court does not hold that these
facts are conclusively correct.
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Stingray, which entered therited Statesn 2010, is Music Choice’s only significant
competitor.Stingray has three products in the United States relevant to Music Choice’s claims: (1)
the Music TV App, which consists of VOD music programmingich Music Choice accuses of
infringing the '025 and '045 VOD Linking Patents; (#)e “OSE2” version of Stingray’s
UbiquiCAST system, which provides images corresponding to the music plahighn Music
Choice accuses of infringing the '025 and '045 VOD Linking Patamid(3) the “OSE1” version
of its UbiquiCAST system, which only provides generic images and which Music Choice does not
accuse of infringement in this case. (Okb. 214, at 2).

c. History of AT&T and Liberty

Music Choice first secured AT&T’s subscriber business in March 2011, when it agreed to
provide music channels and videos for a monthly rate of $0.12 per residential subddriper. (
After the term expireth 2014, theyenewed the deal for one year but at a new rate of $0.0931 per
residential subscriberld;, at 3).When the new term ende&ad March 2015, AT&T switched to
Stingray and its newly developed Music TV App, which had the same features and functionality
as Music Choice’s offerings, but at a lower price of $0.03 per residential subsddbhewhile
Stingray providd its Music TV App to multiple customers, only AT&Wasprovided a service
accused of infringement. (Dkt. No. 192, at ) February 2018, AT&T, through its subsidiary,
DirecTV,? re-signed with Music Choice at a lower rate than in 2014. (Dkt. No. 214, at 6 n.2).

Liberty Cable Vision of Puerto Rico (“Liberty'\vas another Music Choice customgr
March 2014, it switched its business to Stingray. Initially, it was provided the OSE1 version of the
UbiquiCAST system, but starting in at least April 2016, Stingray began providing Liberty with the

OSE2 version of the systenid(, at 3).

3 While DirecTV is a subsidiary of AT&T, it has a substantially larger subscriber {iige No. 214, at 5-6
3
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d. Dr. Ugone’s Reports
Dr. Ugone submitted a damagesport on September 27, 2017, and a ptesy-
supplemental report on April 12, 2019. (Dkt. No. 192, atrbjhe report, Dr. Ugone fourtthat
Music Choice suffered lost profits duettee loss of the AT&T and Liberty accounts caused by
Stingray’s allegednfringement of the Visual Complement Patent and VOD Linking Patents
Dr. Ugone also calculatgatice erosion with respect to ten additional customers for whom

Music Choice lowered its prices due to Stingray’s alleged infringement of the VOD Linking

Patens. In the supplemental report, Dr. Ugone updated the damages calculations, but his

methodologies did not changéd.( at6).

Finally, Dr. Ugone prepared a report on commercial success of the &dbtiA support
of Music Choice’s position that the pateirissuit are non-obviousie opined that the technology
in the 245 Ritent has been the subject of significant commercial sugte3s.

Il. STATEMENT OF LAW

An expert witness may provide opinion testimony & the expert’s scientific, technical,
or other specialized knowledge will help the trier of fact to understand the evidenoe or
determine a fact in issu) the testimony is based on sufficient factslata;(c) the testimony
is the product of reliable principles and methagisg (d)the expert has reliably applied the
principles and methods to the facts of ¢thse. Fed. R. Evid. 702see alsdKumho Tire Co. v.
Carmichael 526 U.S. 137, 149 (1999); Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579,

592-93 (1993)

Under Rule 702 and Daubeft district court has broad discretion to determine whether
a body of evidence relied upon by an expert is sufficient to support that expert’s opinion.”

Johnson v. Arkema, 685 F.3d 452, 458-59 (5th Cir. 2012) (quoting Knight v. Kirby Inland
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Marine Inc., 482 F.3d 347, 354 (5th Cir. 2007)). The coud asta gatekeeper, ensuring that
admitted evidence wsufficiently reliable and relevant. Curtis v. M&S Petroleum, Inc., 174 F.3d

661, 668 (5th Cir. 1999) (citing DaubeB09 U.S. ab97).

The expert opinion must be grounded in the methods and procedures of science—the
opinion must go beyond unsupported speculation or subjective ldighert 509 U.S. at 590.
The court’'s “focus, of course, must be solely on principles and methodologgnntite
conclusions that they generate.” &1 595. Vigorous crossxamination, presentation of contrary
evidence, and careful instruction on the burden of proof are the traditional and appropriate means
of attacking shaky but admissible evidence ald596.

1. DISCUSSION

Stingray moves to exclude thrpertions of Dr. Ugone’s expert testimony and opinions.
First, Stingray believes Dr. Ugone’s opinions on lost profits regarding two Music Choice
customers, Liberty and AT&Tare flawedFor the Liberty calulation,Stingray argues Dr. Ugone
misapplied Panduitactor 2 For the AT&T calculation, Stingray argues that Dr. Ugone made the
mistaken assumption that the applicable rate would reawaustant. Second, Stingray argues that
Dr. Ugone’s opinions on prc erosion are flawed since his calculation attributes the entire
difference in contract prices to Stingray’'s alleged infringement. Third, Stingray argues that Dr.
Ugone’s opinions that Music Choice’s patented products are commercially successful are flawed
since Dr. Ugone allegedlyites to general financial data without identifying products or services
to which the data corresponds

a. Dr. Ugone’s Opinions onLost Profits

Dr. Ugone opines that Musi€hoice should be awarded a total of $15.69 million in lost
profits associated with twoustomersvho switched to Stingray—$0.83 million for Libgrand

$14.86 million for AT&T.
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To recover lost profits, the patentee bears the burden of proof to show a “reasonable
probability that, ‘but for’ infringement, it would have made the sales that were hadee
infringer.” Presidio Components, Inc. v. Am. Tech. Ceramics Corp., 875 F.3d 1369, 1380 (Fed.
Cir. 2017) (quoting @/stal Semiconductor Corp. v. TriTech Microelecs. Int'l, Inc., 246 F.3d 1336,
1353 (Fed. Cir. 200))“But-for” causation can be proven using the test given in Panduit Corp. v.
Stahlin Bros. FibraNorks, Inc., 575 F.2d 1152 (6th Cir. 1978). Ritike Corp. v. Kelley C0.56
F.3d 1538, 1545 (Fed. Cir. 1995¢emlsoVersata Software, Inc. v. SAP Am., Inc., 717 F.3d 1255,
1264 (Fed. Cir. 2013).

The fourfactor Panduittest requires the patentee to show: (1) demand for the patented
product; (2) an absence of acceptable, imrmaging substitutes; (3) manufacturing and marketing
capability to exploit the demand; and (4) the amount of profit that would have been ewadigt P
575 F.2d at 1158n a wo-player market, where the patent owner and the infringer are the only
suppliers of the product, causation may be inferrach,Unc. v. Johns-Manville Corp., 718 F.2d
1056, 1065 (Fed. Cir. 1983)eealso Livesay Window Co. v. Livesay Industries, Inc., 251 F.2d
469, 473 (5th Cir. 1958).

Stingray argues that Dr. Ugonepinions are unreliable for his calculation of lost profits
for both Liberty and AT&T. The Court will address these different customersagefyabelow.

i. Dr. Ugone’s calculation of It profits regarding Liberty

Stingray questions Dr. Ugone’s application @nBuitfactor 2, which is “the absence of
acceptable noemfringing substitutes.” Pandyi675 F.2d at 1156tingray states that Dr. Ugone’s
conclusion that “@E1 is not an acceptable nmriringing substitute because of the ‘importance
of the features and benefits enabled by the Visual Complement’Pasdidawed.(Dkt. No. 192,

at 8).Stingray cites to Presidio Componenighich states thahe“correct inquiry under Panduit
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is whether a nomafringing alternative would be acceptable compared to the patent owner’s
product, not whether it is a substitute for the infringing prodglct. (citing Presidio Components
875 F.3d at 1381))Thus, Stingray argues, Dr. Ugone incottecompared Stingray’s non-
infringing product, OSE1, to Stingray’s allegedly infringing product, OSE2Zne should have
comparedOSE1,Stingray’s noninfringing productto Music Choice’s patented product, Audio
Service.Stingray also argues that, ifrDUgone made the correct comparison, he would have
determined OSE1 was an acceptable-imbringing substitute.Ifl., at 8-9).

Music Choice counters that Dr. Ugone Ibatade the correct comparison and found that
OSE1 vas lacking as a namfringing alternative (Dkt. No. 214, at 10-11). Music Choice argues
that that'[t]he existence of other inferior produdtke OSEL, is irrelevant, given that ‘a “product
on the market which lacks the advantages of the patented product can hatelignée a[n]

[acceptable] substitute.”{ld, at 10 (quoting Stryker Corp. v. Intermedics Orthopedics, Inc., 96
F.3d 1409, 1418 (Fed. Cir. 1996) (quotingrétard Havens Prods., Inc. v. Gencor Indus., Inc.,
953 F.2d 1360, 1371 (Fe@ir. 1991))). Music Choice explains that Dr. Ugone, in his report,
showsthat OSEL1 lacked the commerciatlgsirable features theterepresent in both OSE2 and
Audio Service, while also explaining why he considered the missimies to be a significant
disadvantage of OSE1d(, & 11).

The Court concludeshat Dr. Ugone’s analysis of lost profits under the Pantistis
sufficiently reliable with respect toiberty. Stingray has not sufficiently shown that Dr. Ugone’s
analysis here is so unreliable that exclusion is warranted. Instead, the rigpmesented by

Stingray are better suited for a jury.

ii. Dr. Ugone’s calculation of lost profits regarding AT&T
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Here, Stigray argues that Dr. Ugone’s lost profits calculatiorbased on the false
assumption that AT&T, had it not switched to Stingray, whaldecontinuel topayMusic Choice
the same monthly subscribetethroughout the entire period in questib(Dkt. No. 192, at 9—

10). Stingray argues that this allegetiise assumptiomakes the entire calculation speculative
and unreliable.ld.).

Stingray adds that “Dr. Ugone had failed to consider . the plethora of evidence
demonstratinghat monhly subscriber rates for music services” covered by the VOD Linking
Patent varies(ld.). It explains that Music Choice, in contract negotiatianth AT&T, had
loweredthe rate it chargedhat Stingray chargedT&T a significantly lower amount than Music
Choice’; andthat Music Choice executed a new contract with AT&T in February 2018, where
they agreed to a lower ratdld.). Stingrayalsoargues that Music Choice2014contract with
AT&T covered more thamgtproducts involving the patents at issue in this case. Firgtlhgray
argues that Dr. Ugone failed to consider that AT&T’s competitors paid lower rates, which AT&T
would have known, and that AT&T’s subscriber counts were decreasing.

Music Choice arges that using “the actual contract rate negotiated between the parties just
a year before the start of the damages period” is perfectly reasonable. (Dkt. No. 214, at 7). Music
Choiceadds that Stingray’s expert did not challenge Dr. Ugone on this point, which shows the
reasonableness of his choice. Music Chaiseargues that Stingray’s arguments go to the weight
of the testimony, not its admissibility. Music Chofaetherargues that Dr. Ugone used a relatively

conservative rate and that Dr. Ugone could have assumed multiple factors that would have led to

4 This period ran from March 2016 February2018, when AT&T was a Stingray custom@dkt. No. 192, at 10
5 Stingray charged a monthly subscriber rate of $0.01. (Dkt. No. 192).at 10
8 Music Choice and AT&Tthrough its subsidiary DirecT\Agreed to a monthly subscriber rate of $0.0306. Id

8
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anincreased rate. Finally, Music Choice addresses each of Stingray’s criticisms, point by point.

(See id, at 8-10).

This Court finds that the former contrastrelevant to the lost profit calculatidfurther
the Court concludes that using the former contract in the lost profit calculation is sufficiently
reliable.Stingray’s criticisms go to the weight, not admissibility, of Dr. Ugetestimony The
issue of determining the weight that should be given to the 2014 contract rate is properly suited
for the jury, as fact finder. See Curtis’4 F.3d a668 (citing Daubert509 U.S. at 597).

b. Dr. Ugone’s Opinions on Price Erosion

Stingray argues that Dr. Ugone’s price erosion opiniares flawed, speculative, and
unreliable, and thus, should be excluded. Stingamgends théatis calculation that Music Choice
hassuffered $7.44 million, collectively, in price erosion from 10 customers with whom Music
Choice entered into agreements is too high. Stingray’s main critique is that Dr. &kgaumeed
“theentire difference between the monthly subscriber rate in the original contract and the rate in
the extension” wasolely due to Stingray’s alleged infringement. (Dkt. No. 192, at 12—-13).

“Reduction of prices, and consequent loss of profits, enforced by infringing competition,
is a proper ground for awarding of damages. The only question is as to the character and sufficiency
of the evidence in the particular case.” Yale Lock Mfg. Co. v. Safidgant).S. 536, 551 (1886)
The Federal Circuit has explained thath® question as to the character and sufficiency of the
evidencé places the burden on the patentee to show that ‘Bunfangement, it would have sold
its product at higher pricesCrystal Semiconductp246 F.3d att357 (quotingYale Lock, 117
U.S.at551). The patentes’price erosiortheory must account for the nature, or definition, of the

market, similarities between any benchmark market and the market in whichep&enis
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alleged, and the effect of the hypothetically increased price on the likely number of sales at that
price in that marketd.

Stingray argues that Dr. Ugogave too much weight to the entry of Stingray’s allegedly
infringing products without considering other possible reasons for the lower monthly subscriber
rates that make up the base of Dr. Ugone’s price erosion calculation. Specifically, Stingray argues
that Dr. Ugone did not consider whether any of Stingray’sinfsimging music services caused
Music Choice to offer lower monthly rates to its customers. Further, it explains other potentially-
influential factors, such as changes in the market, includoteckne in subscriber countsrice
elasticity, and whether Music Choice provided products and services not covered under the
relevant patents. Finally, it argues that Dr. Ugone made an assumption that Stingray considers
flawed—that price erosion can rdsfrom new agreements with Music Choice customers that
Stingray did not approach, since “informed businesspeople know other pricing in the
marketplace.” (Dkt. No. 192, at 14).

Music Choice first counters Stingray’s arguments by saying thairthenentsake “issue
with Dr. Ugone’s conclusions, not his methodology.” (Dkt. No. 214, at 11)., Msic Choice
explains that Dr. Ugone begins his analysis with contracts made after Stingray had entered the
market but before Stingray’s allegedly infringing products entered the market. Therefore, the
presence of Stingray’s non-infringing offerings on the maakgieas to be accounted for in Dr.
Ugone’s reportLastly, it is plausible that Music Choice was compelled by markeg¢$ao offer
the three unapproachedistomers lower prices to match the price it needed to give its seven
approachedustomersThis conclusion is supported by Stingray’s consultant, Mr. Decker, who
stated that “at some point in time, everybody would have been offered Stingray NIDkicNo.

192-2, at 57).

10
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Noneof Stingray’s objections to Dr. Ugone’s report on price erosion convince this Court
that his report is so flawed that it should not be presented to the jury, where it can bietgsubjec
“[v] igorous cross-examination, presentation of contrary evidence, and careful instruction on the
burden of proof. . . .” Dauberb09 U.S. at 596.

c. Dr. Ugone’s Opinions on Commercial Success

In support of Music Choice’s claim that the Visual Complement Patent is not obDious,
Ugone offered opinions that Music Choice’s audio music channels are commesg@igssful.
Stingray argues that Dr. Ugone cites to general financial data without identifying to which products
or services the data egesponds. Thus, Stingray believes that Dr. Ugone’s opinions relating to
commercial success should be excluded as unreliable and based on a flawed methodology.

“The commerciglsuccess of] an invention is significant to determinations of obviousness,
and isentitled to fair weight.” Demaco Corp. v. F. Von Langsdorff Licensing Ltd., 851 F.2d 1387,
1391 (Fed. Cir. 1988).When a patentee asserts that commestiatessupports its contention
of nonobviousness, there must be a sufficient relationship between the commesuiaessind
the patentedhvention.”Id. at 1392. A prima facie case of nexus is generally made out when the
patentee shows both that there is commestiatessand that the thing (product or metholdiit
is commerciallysuccessfuis the invention disclosed and claimed in the patedt."The judge,
using ordinary reasoning, may determine that fact A might reasonably be inferred from fact B, and
therefore that the party has satisfied his burden [of producing evidence], or as sometimes put by
the courts, has made out a “prima facie” cak®.(citing E.W. Cleary, McCormick on Evidence

§ 342 (3rd ed. 1984)).

11
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Stingray agrees that Dr. Ugone has identified Music Choice’s audio music channels as the
serviceor product covered by the Visual Complement Patent but argues that he does not adequately
demonstrate the success of Music Choice’s audio music channels, themselves.

Music Choice counterdy quoting this Courtwhen it previously said, “[tlhe nexus
requirement goes primarily to the weight secondary considerations shoulgebe and the
Daubertinquiry is one of admissibility rather than weighGenband US LLC v. Metaswitch
Networks Corp., 2018VL 98745, at *2 (E.D. Tex. Jan. 8, 2016) (citing Primrose Operating Co.

v. Nat'l Am. Ins. C0382 F.3d 546, 562 (5th Cir. 2004)). This Court went on to say, “[i]t is for the
fact finder to determine the magnitude of the nexus that connects a given piece afectodbe

paents in suit and to give appropriate weight to that evidence. However, absent any nexus at all,
the evidence cannot be entitled to any meaningful weight.” Id

The Court finds that a nexus between the commercial success of Music Choice and its

Visual Complement Patent can be inferred from Dr. Ugone’s expert repottigdone’s expert
report on commercial success discusses not just the commercial successcoCiirse, but,
specifically, the commercial success of Music Choice’s PatentedNgsmplement Technology.
(See Dkt. No. 192-15, at 20-24). Consequentlly]t is for the fact finder to determine the
magnitude of the nexus that connects a given piece of evidence to the patentsnidh sudiee
appropriate weight to that eviderit8eeGenband, 2016 WL 98745, at *2.

IV.  CONCLUSION

Stingray’s Daubermotion(Dkt. No. 192) is thereforBENIED.

SIGNED this 24th day of October, 2019.

%SQMJL_

ROY S. PAYNE

UNITED STATES MAGISTRATE JUDGE
12
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FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MUSIC CHOICE,
Plaintiff,
V. Civil Action No. 2:16-cv-586-JRG-RSP

STINGRAY GROUP INC. (f/k/a STINGRAY (Lead Case)
DIGITAL GROUP INC.) and STINGRAY

MUSIC USA. INC., S

Defendants.
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I. INTRODUCTION

Pursuant to Fed. R. Civ. P. 56, Defendants Stingray Group Inc. and Stingray Music USA,
Inc. (collectively, “Stingray”) respectfully move for summary judgment of estoppel as to claims
10 and 15 of U.S. Patent No. 9,357,245 (the “’245 patent”) (Ex. 1) under 37 C.F.R. § 42.73(d)(3)
and/or the doctrine of collateral estoppel. As discussed below, adverse judgment was entered
against Music Choice as to claims 1 and 12 of the *245 patent (among other claims) during an inter
partes review (“IPR”) proceeding. The only feature added by asserted claims 10 and 15, which
depend from claims 1 and 12, respectively, is that the claimed video image is “encoded according
to a Moving Pictures Experts Group (MPEG) standard” (’245 patent (Ex. 1) at claims 10 and 15)
— something even Music Choice’s own expert agrees was well-known at the time of the alleged
invention. Claims 10 and 15 are therefore patentably indistinct from claims 1 and 12, respectively,
so that Music Choice is estopped from asserting those claims against Stingray in this litigation.

I1. ISSUE PRESENTED

1. Whether Music Choice is estopped from asserting infringement of claims 10 and
15 of the ’245 patent as a result of the entry of adverse judgment against Music
Choice as to claims 1 and 12, from which claims 10 and 15 depend, respectively.

111. STATEMENT OF UNDISPUTED MATERIAL FACTS
A. The °245 Patent

Music Choice filed its Complaint in this action on June 6, 2016, alleging that Stingray’s
system and method for delivering its linear audio cable television channels infringe the 245 patent.
(Dkt. 1 at 9 40). The ’245 patent generally relates to providing a visual complement, such as album
art, to a digital audio stream. (’245 patent (Ex. 1) at Abstract; id. at 1:24-26, 4:54-62). According
to the inventors, prior to the alleged invention, television cable systems offered music

programming but the screen would be effectively blank while music was playing. (/d. at 1:28-46).
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Thus, the inventors sought to make use of the unused screen space by providing visual information
on the screen relating to the song being played. (/d. at Abstract, 1:28-48)

The solution claimed in independent claims 1 and 12 was to transmit to a receiving system
a data packet that was generated using “an identifier identifying the selected song,” wherein the
data packet contains a “media asset identifier identifying a media assert” and “song information
associated with the selected song, the song information comprising the title of the song and the
name of the artist who recorded the song.” (/d. at claims 1 and 12). After receiving the data packet,
the receiving system ‘“‘automatically generates a video image using the information included in the
data packet and automatically outputs the generated video image such that it is received by a
display device that is operable to display the video image to a user of the display device without
the user having to select a menu item.” (/d.) “[T]he generated video image includes the song
information comprising the title of the song and the name of the artist.” (/d.)

Claims 10 and 15 each recite only one limitation — that “the video image [of claims 1 and
12] is encoded according to a Moving Pictures Experts Group (MPEG) standard.” (/d. at claims
10 and 15).

B. Stingray’s IPRs and Music Choice’s Disclaimer and Request for Adverse
Judgment

In its original infringement contentions dated September 12, 2016, Music Choice asserted
all claims of the ’245 patent against Stingray. (Plaintiff Music Choice’s Submissions Pursuant to
Local Patent Rules 3-1 and 3-2 (Ex. 2) at Ex. 2).

On March 24, 2017, Music Choice sent an email to Stingray and noted that, “in the spirit
of narrowing the issues,” it would only be asserting claims 1, 2, 4, 9, 12, and 17. (Email from

Music Choice’s attorneys to Stingray’s attorneys, dated March 24, 2017 (Ex. 3)).
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On April 5, 2017, Stingray filed an IPR petition with respect to all of those claims (Petition
for Inter Partes Review of Claims 1-9, 12, 14, and 16-17 of ’245 Patent, [IPR2017-01193 (“IPR
Petition I”’) (Ex. 4) at 1). In IPR Petition I, Stingray argued that the claims were all anticipated by
U.S. Patent No. 6,649,329 to Mackintosh (‘“Mackintosh™) (Ex. 20). (IPR Petition I (Ex. 4) at 3).

On April 27, 2017, Music Choice served amended infringement contentions. (Ex. 5,
Plaintiff Music Choice’s First Amended Submissions Pursuant to Local Patent Rules 3-1 and 3-2
Disclosures (“Amended Infringement Contentions”) (Ex. 5)). In its Amended Infringement
Contentions, Music Choice altered its list of asserted claims from the ’245 patent. (/d.)
Specifically, Music Choice indicated that it was no longer asserting claim 9, and that it was adding
claims 10 and 15 as asserted claims. (Email from Music Choice’s attorneys to Stingray’s attorneys,
dated April 27, 2017 (Ex. 21); see also Amended Infringement Contentions (Ex. 5) at First
Amended Exhibit 2 at 14-15, 28-29)). However, because claims 10 and 15 were not asserted as of
the time Stingray filed IPR Petition I, those claims were not included in [IPR2017-01193.

On October 13, 2017, the PTAB issued an institution decision in IPR2017-01193,
concluding that it was reasonably likely that claims 1-9, 12-14, 16 and 17 of the ’245 patent were
invalid as anticipated by Mackintosh. (Patent Trial and Appeal Board’s Decision, Institution of
Inter Partes Review, IPR2017-01193 (“Institution Decision) (Ex. 6) at 22).

On October 23, 2017, Stingray filed a second IPR petition — this one with respect to claims
10 and 15 — along with a motion to join that second petition with IPR2017-01193. (Petition for
Inter Partes Review of Claims 1-10 and 12-17 of U.S. Patent No. 9,357,245, IPR2018-00114 (Ex.
7) at 4; Petitioner’s Motion for Joinder Pursuant to 35 U.S.C. § 315(c) and 37 C.F.R. §§ 42.22 and

42.122(b) (Ex. 8)).
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On October 24, 2017, pursuant to 37 C.F.R. § 1.321(a), Music Choice filed with the United
States Patent and Trademark Office a disclaimer with respect to claims 1-9, 12-14, 16 and 17 of
the ’245 patent. (Music Choice’s Disclaimer in Patent Under 37 CFR 1.321(a) (Ex. 9) at 1).

On that same day, Music Choice submitted to the PTAB a notice of disclaimer, along with
arequest under 37 C.F.R. § 42.73(b) for “adverse judgment against itself” in the pending IPR2017-
01193. (Music Choice’s Notice Regarding Filing of Disclaimer of Claims a Patent Under 37 C.F.R.
§ 1.321(a), IPR2017-01193 (Ex. 10) (“Notice of Disclaimer”) at 1).

On March 26, 2018, the PTAB denied Stingray’s motion for joinder. (Patent Trial and
Appeal Board’s Decision Denying Institution of Inter Partes Review and Denying Motion for
Joinder, IPR2018-00114 (Ex. 11)).

On April 26, 2018, the PTAB issued a Judgment in IPR2017-01193, in which adverse
judgment was entered against Music Choice pursuant to 37 C.F.R. § 42.73(b) and the trial was
terminated pursuant to 37 C.F.R. § 42.72. (Judgment, [IPR2017-01193 (“Adverse Judgment”) (Ex.
12)).

As a result, the only remaining claims in the *245 patent are claims 10 and 15, which each
recite only that “the video image [of claims 1 and 12] is encoded according to a Moving Pictures
Experts Group (MPEG) standard.” (245 patent (Ex. 1) at claims 10 and 15).

IV.  LEGAL STANDARDS

A grant of summary judgment is proper if the pleadings and evidence show that “there is
no genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986);

Norwegian Bulk Transp. A/S v. Int’l Marine Terminals P ship, 520 F.3d 409, 411 (5th Cir. 2008).
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“Summary judgment is as appropriate in a patent case as it is in any other case.” C.R. Bard, Inc. v.
Advanced Cardiovascular Sys., Inc., 911 F.2d 670, 672 (Fed. Cir. 1990).

When the summary judgment movant demonstrates the absence of a genuine dispute over
any material fact, the burden shifts to the non-movant to show there is a genuine factual issue for
trial. Celotex, 477 U.S. at 323-24. When a claim limitation is not present in an accused device,
either literally or under the doctrine of equivalents, the court must grant summary judgment of
non-infringement. See Warner-Jenkinson Co. v. Hilton Davis Chem. Co., 520 U.S. 17, 39 n.8
(1997).

V. ARGUMENT

A. Music Choice is Estopped from Asserting Infringement of Claims 10 and 15
Under 37 C.F.R. § 42.73(d)(3)

Pursuant to 37 C.F.R. § 42.73(b), “[a] party may request judgment against itself at any time
during a proceeding.” An adverse judgment in an IPR is final, as the judgment terminates the
proceeding. Anthrex, Inc v. Smith & Nephew, Inc., 880 F.3d 1345, 1348 (Fed. Cir. 2018). Upon
the entering of an adverse judgment against a party, an estoppel effect attaches which precludes a
patent owner “from taking action inconsistent with the adverse judgment.” Id. at 1347 (citing 37
C.F.R. § 42.73(d)(3)(1)). 37 C.F.R. § 42.73(b) defines the circumstances in which the estoppel
provision of 37 C.F.R. § 42.73(d)(3) applies. The purpose of the estoppel provision is to “provide[]
estoppel against claims that are patentably indistinct from those claims that were lost.” Anthrex,
880 F.3d at 1350. (citing Rules of Practice for Trials Before the Patent Trial and Appeal Board and
Judicial Review of Patent Trial and Appeal Board Decisions, 77 Fed. Reg. 48,612, 48,649 (Aug.
14, 2012)).

Because adverse judgment was entered against it as to claims 1 and 12 (among other

claims) in IPR2017-01193, Music Choice is estopped from asserting infringement of claims 10
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and 15, which are patentably indistinct from claims 1 and 12, respectively. Indeed, the only
limitation included in claims 10 and 15 is that “the video image [of claims 1 and 12] is encoded
according to a Moving Pictures Experts Group (MPEG) standard” (°245 patent (Ex. 1) at claims
10 and 15) — something which Music Choice’s own expert agrees was obvious and known to those
skilled in the art. (Deposition Transcript of Samuel Russ, dated May 8, 2019 (“Russ Tr.”) (Ex. 13)
at 135:5-21; Declaration of Dr. Samuel H. Russ in Support of Music Choice’s Opening Claim
Construction Brief (“Russ Declaration) (Ex. 14) at 4 103)).

As discussed above, following the issuance of the PTAB’s Institution Decision in [IPR2017-
01193, in which the PTAB concluded that it was reasonably likely that claims 1 and 12 of the 245
patent (among other claims) were invalid as anticipated by Mackintosh, Music Choice disclaimed
those claims and requested that “adverse judgment [be entered] against itself” in the IPR (Notice
of Disclaimer (Ex. 10) at 1). The PTAB then entered adverse judgment against Music Choice
(Adverse Judgment (Ex. 12) at 3), so that, pursuant to 37 C.F.R. § 42.73(d)(3), Music Choice is
now “precluded from taking action inconsistent with the adverse judgment.” This includes
asserting claims “that are patentably indistinct from those claims that were lost.” Anthrex, 880 F.3d
at 1350.

There can be no genuine dispute that claims 10 and 15 — which recite only that the video
image of claims 1 and 12 is encoded according to MPEG — are patentably indistinct from, and are
obvious over, claims 1 and 12, respectively. The addition of the MPEG encoding step does not
materially alter the invalidity analysis. According to Dr. Russ, Music Choice’s technical expert,
“MPEG-formatted video is used by all major digital television transmission standards, including
cable, over-the-air, direct-broadcast satellite, and over phone lines, and would have been used as

of the time of the invention.” (Russ Declaration (Ex. 14) at 4 103). Dr. Russ further states that
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“[o]ne of skill would clearly understand that [the *245 patent] describes television transmission,
and as such, would not exclude the most common format of television transmission [MPEG].” Id.
Dr. Russ confirmed his opinions during his deposition. For example, he testified that, at
the time of the alleged invention of the ’245 patent, “[digital cable companies] were encoding
television content using MPEG.” (Russ Tr. (Ex. 13) at 124:17-25). In addition, he stated that
“MPEG was what was used as of the time of the invention.” (/d. at 130:5-10; see also id. at 135:17-
21 (“one would understand that the patent describes television transmission and so one would not
exclude from the definition of image, the fact that MPEG is an option for encoding an image.”)).
Similarly, Dr. Shamos, Stingray’s expert, discussed numerous prior art references to the
’245 patent that disclose encoding video images according to MPEG and then transmitting those
encoded images to a receiving station. (Invalidity Report of Michael Shamos, Ph.D. (““Shamos
Report”) (Ex. 15) at 9 133, 206, 218, 230, 244, 250 and 257). For example, U.S. Patent No.
5,777,997 (“Kahn”) (Ex. 16) discloses compressing digital video using MPEG-2 type
compression:
The processing of the signals received by the music provider source
20 occurs as follows. The digital video from other providers and
audio signals from provider source 20 are routed to the uplink
facility 28 for compression, encryption, and multiplexing with
control data before transmission. The resulting digital data streams

are compressed into approximately 3.5-7.5 Mbps digital compressed
data stream using an MPEG-2 type compression scheme.

(Shamos Report (Ex. 15) at q 133; citing Kahn (Ex. 16) at 3:44-51). Likewise, in December 1999,
Cosmas et al. published an article titled, “CustomTV with MPEG-4 and MPEG-7” (“Cosmas”)
(Ex. 17) which discloses the transmission of television channels using MPEG:

CustomTV relies on three main technologies: MPEG-2 for transport

of existing normal TV channels and private data, MPEG-4 for the

broadcasting and manipulation of multimedia information in order
to support “object based interactivity” and MPEG-7, currently being
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developed, for the transmission of indexing and filtering
information in order to enable “programme and subprogramme
selections.”

(Shamos Report (Ex. 15) at q 184; citing Cosmas (Ex. 17) at 9/1). U.S. Patent No. 7,870,592
(“Hudson”) (Ex. 18) also discloses the use of MPEG (Shamos Report (Ex. 15) at q 230 (citing
Hudson (Ex. 18) at 4:44-45 (“Video content is preferably encoded as ASF, MPEG4 files to take
advantage of encryption opportunities”))), as does U.S. Patent Application 09/904409
(“Schrader”) (Ex. 19), and U.S. Patent No. 8,024,766 (“Addington”) (Ex. 22). (Shamos Report
(Ex. 15) at 9 244 (citing Schrader (Ex. 19) at p. 10, lines 1-3 (“In one embodiment of the invention,
television programming is provided through a digital cable system that delivers multiple channels
of video data in a compressed format, such as MPEG II format.”))); see also id. at § 250 (citing
Addington (Ex. 22) at 5:39-48 (“In one exemplary embodiment, the real time encoder 210b
receives analog audio and video broadcast streams and converts the analog audio and video streams
into Moving Picture Experts Group (MPEG) video and Dolby audio files.”)).

The facts of this case are strikingly similar to those in Soverain Software LL v. Victoria’s
Secret Direct Brand Management, LLC, 778 F.3d 1311 (Fed. Cir. 2015). In that case, the
previously adjudicated claim in a prior case brought by the plaintiff, required “transmitting a
hypertext statement,” while the unadjudicated claim required “transmitting a hypertext statement
over the Internet.” Soverain Software, 778 F.3d at 1319 (emphasis added). The Court held that
“[t]he additional limitation here—transmitting a hypertext statement over the Internet, rather than
over a generic network—does not materially alter the question of the validity of claim 39.” Id. In
other words, “the routine incorporation of Internet technology . . . does not change the invalidity
analysis.” Id. at 1320. “The patentee ‘did not invent the Internet, or hypertext, or the URL.’” /d. at

1319 (quoting Soverain Software LLC v. Newegg Inc., 705 F.3d 1333, 1343 (Fed. Cir. 2013)).
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Similarly, here, the fact that claims 10 and 15 of the *245 patent require encoding using
MPEG - a routine operation known at the time of the alleged invention — does not change the
invalidity analysis conducted in the IPR. Music Choice’s expert confirmed during his deposition
that Music Choice did not invent MPEG encoding.

Q. Music Choice did not invent MPEG compression; right?

A. Music Choice, while on one hand they did not intend (sic) MPEG
compression. On the other hand they exploited it very, very
creatively to create this product original.

(Russ Tr. (Ex. 13) at 194:9-14).

Accordingly, MPEG encoding was conventional at the time of the alleged invention of the
’245 patent (Shamos Report (Ex. 15) at § 257), was obvious to one of ordinary skill in the art, and
fails to render claims 10 and 15 patentably distinct from claims 1 and 12 from which they
respectively depend.

For these reasons, Music Choice is estopped from asserting infringement of claims 10 and
15 against Stingray in this litigation under 37 C.F.R. § 42.73(d)(3).

B. Music Choice is Estopped from Asserting Infringement of Claims 10 and 15
Under the Doctrine of Collateral Estoppel

Music Choice is also estopped from asserting claims 10 and 15 under the doctrine of
collateral estoppel (or issue preclusion).

The law of the regional circuit is applied to the general procedural question of whether
collateral estoppel (also known as issue preclusion) applies. Soverain Software, 778 F.3d at 1314
(citing RF Del., Inc. v. Pac. Keystone Techs., Inc., 326 F.3d 1255, 1261 (Fed. Cir. 2003)). On the
other hand, Federal Circuit precedent is applied “to questions involving substantive issues of patent
law, issues of issue preclusion that implicate substantive patent law issues, or issues of issue

preclusion that implicate the scope of [] previous [Federal Circuit] decisions.” Soverain Software,
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778 F.3d at 1314 (citing Ohio Willow Wood Co. v. Alps S., LLC, 735 F.3d 1333, 1342 (Fed. Cir.
2013)).

Under Fifth Circuit law, collateral estoppel applies when: (1) the issue under consideration
in a subsequent action is identical to the issue litigated in the prior action; (2) the issue has been
fully and vigorously litigated in the prior action; (3) the issue was necessary to support the
judgment in the prior case; and (4) there are no special circumstances that would render preclusion
inappropriate or unfair. See Soverain Software, 778 F.3d at 1315.

The Supreme Court has made clear that issue-preclusion principles apply in a district court
case even when the first “action” was before an agency if the agency proceeding meets certain
standards. B & B Hardware, 135 S. Ct. 1293, 1303 (2015). Following the Supreme Court’s
conclusion in B & B Hardware that those standards are met by certain adversarial proceedings
before the Trademark Trial and Appeal Board, the Federal Circuit has held that the same is true of
an IPR proceeding before the Patent Trial and Appeal Board, so that the issue preclusion doctrine
can apply in district court to the Patent Trial and Appeal Board’s decision in an IPR once it
becomes final. MaxLinear, Inc. v. CF CRESPE LLC, 880 F.3d 1373, 1376 (Fed. Cir. 2018); see
also XY, LLC v. Trans Ova Genetics, 890 F.3d 1282, 1294 (Fed. Cir. 2018); and Nestle USA, Inc.
v. Steuben Foods, Inc., 884 F.3d 1350, 1351 (Fed. Cir. 2018).

For the reasons discussed below, the conditions for issue preclusion are met in the present
case.

First, the issue under consideration in this action is identical to the issue litigated in
IPR2017-01193. As discussed above, the issue litigated in the IPR proceeding was the validity of
claims 1 and 12 (among other claims) in view of Mackintosh. (IPR Petition I (Ex. 4) at 3). Here,

the issue is the validity of claims 10 and 15, which depend from claims 1 and 12, respectively.
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